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SUPERGRADE AND RESEARCH-SCIENTIFIC POSITIONS 
IN VARIOUS FEDERAL AGENCIES 


THURSDAY, AUGUST 20, 1959 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
Com™MITTEE ON Post OFFICE AND Crviz SERVICE, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m., in room 215, 
House Office Building, Hon. James C. Davis (subcommittee chair- 
man) presiding. 

i Saves he subcommittee will please come to order. 

We are certainly glad to have sitting in with us this morning 
Chairman Murray of the full committee. 

Mr. Murray. Thank you, sir. 

Mr. Davis. And Mr. Rees, the ranking minority member. 

Mr. Rees. Thank you, sir. 

Mr. Davis. This subcommittee was iene to consider S. 1845 
which passed the Senate on July 29 of this year and an identical bill, 
H.R. 8479, introduced in the House of Representatives by the Hon- 
orable James H. Morrison of Louisiana. 

(The Senate bill, S. 1845, follows :) 


[S. 1845, 86th Cong., 1st sess.] 


AN ACT To provide for the establishment of rates of basic compensation for certain posi- 
tions in the Patent Office in the Department of Commerce, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United 
States of America in Congress assembled, That section 202 of the Classification 
Act of 1949, as amended (5 U.S.C. 1082), is amended by redesignating the 
paragraph thereof which was added by the Defense Department Overseas 
Teachers Pay and Personnel Practices Act as paragraph (33), and by changing 
the period at the end of such subsection to a semicolon and adding the follow- 
ing new paragraph: 

(34) examiners-in-chief and designated examiners-in-chief in the Patent 
Office in the Department of Commerce.” 

Sec. 2. The first paragraph of section 3 of title 35, United States Code, is 
amended by adding at the end thereof the following new sentence: “The Secre- 
tary of Commerce is authorized to fix the rates of basic compensation of exam- 
iners-in-chief and designated examiners-in-chief in the Patent Office, at per 
annum rates not in excess of the maximum scheduled per annum rate of com- 
pensation provided for positions in grade 17 of the General Schedule under the 
Classification Act of 1949, as amended.” 

Sec. 8. The enactment of the amendments made by the first section and 
section 2 of this Act shall not affect— 

(1) any position of examiner-in-chief in the Patent Office in the De- 
partment of Commerce existing immediately prior to the date of enact- 
ment of this Act, 

(2) the compensation attached to such position of examiner-in-chief, or 

(3) any incumbent of such position, his appointment thereto, or his right 
to receive the compensation attached thereto. 
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until appropriate action is taken under authority of the amendment made by 
section 2 of this Act. 

Sec. 4. (a) The rate of basic compensation of the Administrative Assistant 
Attorney General, the Administrative Assistant Secretary of the Interior, the 
Administrative Assistant Secretary of Agriculture, the Administrative Assist. 
ant Secretary of Labor, and the Administrative Assistant Secretary of Treasury 
shall be $19,000 per annum. 


(b) Section 505 of the Classification Act of 1949, as amended, is amended 
by adding at the end thereof a new subsection as follows: 

“(j) The Attorney General is authorized to place a total of three positions 
in the Bureau of Prisons in grade 17 of the General Schedule. Such positions 


shall be in addition to the number of positions authorized to be placed in such 
grade by subsection (b).” 


Passed the Senate July 29, 1959. 
Attest: FELTON M. JOHNSTON, 
Secretary. 

Mr. Davis. These bills provide for the establishment of rates of 
basic compensation in the Patent Office of the Department of Com- 
merce, and for other purposes. 

The members of this subcommittee are Representatives Shipley, 
Dulski, Gross, Wallhauser, and myself as chairman. 

In summary, the general effect of this proposed legislation is that, 
first, the Secretary of Commerce would be authorized to fix the rates 
of basic compensation of examiners in chief and designated examiners 
in chief at per annum rates not in excess of the maximum compensation 
provided for in positions of grade 17 of the general schedule of the 
Classification Act of 1949 as amended. 

Second, the rate of basic compensation of the Administrative As- 
sistant Attorney General and the Administrative Assistant Secretaries 
of Interior, Agriculture, Labor, and Treasury would be $19,000 per 
annum. 

Third, the Attorney General would be authorized to place a total 
of three positions in the Bureau of Prisons at grade 17 of the general 
schedule of the Classification Act of 1949, as amended. 

The chairman of the Committee on Post Office and Civil Service 
has been contacted by several other departments and agencies con- 
cerning requirements for additional supergrade positions, other execu- 
tive positions, and Public Law 313 research and scientific positions. 

The chairman has requested this subcommittee to explore these re- 
quests along with the provisions of the subject bill, S. 1845. 

We, therefore, have with us today representatives from the Depart- 
ment of Agriculture, the Department of Health, Education, and Wel- 
fare, Treasury, and the Small Business Administration, along with 
representatives from the Department of Commerce and Justice De- 
partment, to discuss these requests with this subcommittee. 

We have also received a letter dated August 5, 1959, from the 
Director of the Administrative Office of the United States Courts 
concerning the interest of that Office in the change of the title of 
the Assistant Director and a proposal to provide the Office with 
authority to hire a consultant on a temporary basis for specialized 
studies. 

The first witness on our list is the Honorable Ralph S. Roberts, 
Administrative Assistant, Secretary of the Department of Agriculture. 


We are glad to have you with us, and we shall appreciate having your 
statement. 
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STATEMENT OF HON. RALPH S. ROBERTS, ADMINISTRATIVE 
ASSISTANT SECRETARY, DEPARTMENT OF AGRICULTURE; AC- 
COMPANIED BY DR. BYRON SHAW, ADMINISTRATOR, AGRICUL- 
TURE RESEARCH SERVICE, AND ERNEST C. BETTS, DIRECTOR OF 


PERSONNEL 


Mr. Roperts. Thank you very much, Mr. Chairman. : 

I have on my right Dr. Byron Shaw, the Director of Research in 
the Department of Agriculture. 

On my left is Mr. Ernest Betts, our Department Director of 
Personnel. 

Mr. Chairman, the Department appreciates the opportunity to 
appear before your committee to discuss the need for additional au- 
thority under Public Law 313 as proposed in a recent draft bill 
referred for committee consideration. 

Attached to the letter of August 10 transmitting this proposal to 
the Speaker of the House was a summary statement briefly outlining 
the character and diversification of the Department’s research pro- 
grams, and explaining the importance of amending the present Public 
Law 313 authority as it applies to the Department of Agriculture. I 
assume that the members of this committee have been furnished with 
copies of that attachment, and, therefore, to conserve your time, will 
limit my statement here today to a few supplementary facts that may 
be helpful to you in the consideration of this problem. 

If there is need for additional copies, we have them here, Mr. 
Chairman, or have furnished them to the staff. 

Members of the committee will recall that the Department was 
given authority for five scientific and professional positions at rates 
of $12,500 to $19,000 under the Federal Employees Salary Increase 
Act of 1958, by amendment of Public Law 313. While this enactment 
provided some relief in the staffing of our research organizations it 
was necessarily limited in its effects upon our total needs. The 
purpose of the proposed amendment is twofold: (1) To effectively 
meet the situation which currently confronts the Department in 
competing for critical top-level research competence under present 
day conditions of growth and development of science in general, 
thus to improve our capability to attract and retain scientists of out- 
standing caliber in order to advance research frontiers in agriculture 
as well as to solve, through research, some of our current agricultural 
problems; (2) equally important, to permit outstanding scientists to 
continue to apply their scientific knowledge and background to re- 
search projects, and compensate them adequately for their research 
efforts, rather than assume positions having supervisory or admin- 
istrative responsibilities. 

Our proposal would increase the Department’s number of Public 
Law 313 positions from 5 to 46. If approved, the positions would 
be used in areas of farm, marketing, utilization, and forestry research 
in which skill of the highest order is needed in the biological and 
physical sciences and engineering to provide adequate leadership and 
to assure continued availability of unusual scientific competence in 
our research and development program. The research itself is di- 
rected generally toward reducing the hazards and costs of agricul- 
tural production and marketing, improving the quality of agricul- 
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tural products, and increasing the utilization and consumption of 
agricultural commodities. As an example which illustrates the rela- 
tive importance of research in agriculture today, one of our most 
urgent problems is to find new ways of expanding markets for the 
abundance of food and fiber now being produced on the farm. We 
are confident that our utilization research designed as it is to develop 
new and improved use for all agricultural commodities and with 
particular emphasis on the surplus situation, will make an important 
contribution to solving the surplus problem. Two specific illustra- 
tions of current research with promising possibilities are (1) the 
development of chemically modified starches and other products from 
cereal grains to make them useful in manufacturing paper and other 
industrial products. Potential use in the paper industry as well as 
use for detergents, packaging films, adhesives, tanning, and other 
related use would require about 350 million bushels of cereals per year 
in contrast to 60 million bushels in current use for some of these 
products, and (2) the development of new chemical treatments to 
endow cotton with superior “easy-care” properties in combination 
with resistance to rot, mildew, and flame Sas already saved markets 
to the extent of 800,000 bales annually. We hope through further 
research in this area to accelerate the recovery of markets which have 
been lost to synthetic fibers. Many examples of specific research 
effort and accomplishment in this and in the other prime areas of 
research in production, marketing, and forestry could be cited. Our 
total research effort recognizes that individual farm efficiency as well 
as economic progress for agriculture as a whole, depend heavily upon 
research effort of this kind to improve: soil and water management 
and conservation ; the quality and characteristics of plants and animals 
to meet increasing demands in the marketplace for superior products; 
disease, insect control, and machinery and equipment to increase pro- 
duction efficiency; and similar goals which have the basic purpose of 
continued progress for agriculture through research. If the com- 
mittee is interested in further discussion of our research objectives 
and long-range planning, Dr. Shaw who serves as research coordinator 
for the Department will be glad to amplify them for you. 

With increased competition among Federal agencies, other public 
institutions, and private industry, the Department has been able to 
maintain as high a level of agricultural research, only through the 
efforts of a devoted and dedicated staff of scientists. Asa matter of 
equity. their competence and accomplishments should be recognized at 
a level commensurate to that given scientists in other Federal and 
public scientific agencies. 

In illustration of some of the difficulty we have encountered in the 
last year or so in interesting top talent in our research positions and 
in retaining our own research people of outstanding competence, there 
are examples of actual cases which we would like to summarize for 
the record, wherein outside scientists declined employment offers from 
us or resigned for reason of better salary opportunity outside the 
Department. These examples represent highly competent scientists 
whom we feel, unquestionably, could have been held or obtained, if 
additional positions within the salary range of Public Law 313 were 
available to us. A most noteworthy example in point involves an in- 
ternationally recognized livestock disease research scientist who de- 
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clined employment with us at the GS-15 grade level but who subse- 
quently joined the Department when we were able to offer him one of 
the five new Public Law 313 positions authorized under the 1958 Pay 
Act at $19,000 per annum. 

In one agency alone, eight top scientists in the fields of plant pathol- 
ogy, hydraulic. engineering, agronomy, botany, veterinary medicine 
and poultry husbandry resigned to accept non-Federal positions at 
salaries ranging from $12,500 to $25,000. In another agency, two 
chemists, two physicists, one chemical engineer, one geneticist, and one 
research forester resigned to accept outside offers far in excess of their 
Department salary. 

On the recruitment side of this problem we have encountered similar 
difliculties. In the case of one high level vacancy at GS-15, we had 
three declinations for the position because of inadequate salary. The 
declinations involved a dean of veterinary medicine at a prominent 
land-grant university (the example mentioned earlier); the head of 
the department of veterinary science at a large university; and the 
third, a top staif member of a well-known private research founda- 
tion. These contacts represent intensive, but unsuccessful, efforts to 
fill the vacancy with a man having the capability, knowledge, experi- 
ence, breadth, and scientific prestige necessary to assure full develop- 
ment and administration of highly important animal disease research. 

In another cage, a prominent home economist on the staff of a large 
university indicated no interest in a GS-15 position as associate 
director of home economics research because of inadequate salary. 

Some of these instances of our recruitment and retention problems 
were discussed with the committee in the June 1958 hearings and 
details on them were submitted for your official files. We can supply 
the names and details in the other cases mentioned if the committee so 
desires. Ihave refrained from identifying them in this puLlic record, 
to avoid violating the confidence of the individuals involved and their 
employers. 

In summary, with such continuing difficulty in recruiting and re- 
taining our key scientists and because Public Law 313 offers the only 
avenue of relieving this basic problem, we urgently recommend the 
committee give favorable consideration to this proposed amendment. 
The justification statement accompanying the proposal, as well as the 
supporting material on individual positions, provides detailed infor- 
mation on the nature of this problem and the kinds of positions for 
which the additional authority would be used. If in your considera- 
tion of our proposal you feel that additional information is needed, 
we will be very glad to furnish it to the committee or the staff. 

Dr. Shaw and I appreciate very much the opportunity of present- 
ing our views to you on this important problem on which we had 
some discussion during hearings your committee held last year. 

Mr. Davis. Mr. Roberts, in your statement, you refer to research 
looking toward the use of grain for paper and some other items men- 
tioned there. 

Have you already started that project and, if so, how far along 
are you with it? 

Mr. Roserts. May I ask Dr. Shaw to respond to your question ? 

He is supervising that work. 

Mr. Davis. Surely. 

45246—59——2 
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Dr. Suaw. Yes, sir. 

We have started the project and it is well underway. The project 
involves the modification of starch from cereals into a new product 
that is called dialdehyde starch. It is an oxidized starch which gives 
it peculiar properties that indicate it can be combined with cellulose 
pulp in making paper and will make paper of a better quality. We 
feel it can be incorporated into paper to around 10 percent of the 
total bulk economically in terms of paying the market price for cereals 
and using them that way. 

Mr. Davis. When did you start the project ? 

Dr. SHaw. We have been working on the project for about 2 years. 
The breakthrough that we made was in finding an economical method 
of oxidizing the starch. One commercial company is currently 
manufacturing the starch under the name of “Sumstar” and it is 
now available and being widely tested in the industry. 

It not only has this possibility in papermaking but it has a num- 
ber of other peculiar properties. It has been tried out in the tan- 
ning of leather. It not only reduces the time required to tan leather 
from about a month to around about 3 days, but it gives a better 
quality of leather. One example is that you can tan leathers white and, 
therefore, we think that leather can go more into the garment trade. 
The leathers can be dyed any color and are soft and pliable. 

It has the interesting characteristic that the leather can be washed 
in hot water and will not shrink. 

So, we think it has a good chance of going into that market. Cur- 
rently we are importing all of our vegetable tanning materials which 
go into the tanning of leather but this would make available to us 
these materials domestically. We also expect various uses of starch 
in plastics manufacture in a number of things like films or cello- 
phane type of materials. It would have an advantage in this field 
in that it would be an edible package made out of starch. I do not 
know what attractions that would have in the market but it would 
seem that people would prefer to have a package that was edible on 
the foods they were using. 

There is a whole host of products that we think these can go into, 
and, as Mr. Roberts indicated in the statement, we see markets for 
some 350 million bushels of cereals coming as a result of this work. 

Mr. Davis. Does that seem to be in the immediate future or pretty 
well in the near future ? 

Dr. Suaw. I would say so, yes. 

It takes time for these things to get tried out in pilot plant tests 
in the industries and to get them on a going basis, but it is within 
3,4, or 5 years, I would say. 

Mr. Watiuauser. Would this research that you are doing have any 
harmful effect on other basic industries ? 

Dr. Suaw. Take the one of paper. There is a continuing demand 
for an increased volume of newsprint. We think we could come into 
that field without damaging other markets. 

Mr. Watiuavser. That is the answer to the question. 

Dr. Suaw. That is one of the uses and another is in the tanning 
process. You see, it would replace an import. So, those are the kinds 
of uses we are looking for. 
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There is no good overall to agriculture if we just displace something. 

Mr. Davis. Mr. Roberts, you mention in your statement that in one 
agency alone there were eight top scientists who would not come 
with you, or remain with you, and that they resigned to accept non- 
Federal positions at salary rates ranging from $12,500 to $25,000. 

In an instance of that kind, even with the assistance you are asking 
for here, you could not have retained those men at the higher salaries 
listed there, could you ? 

Mr. Roserts. We think we could have retained most of them. We 
think most of these men would have stayed with the Government at 
salaries ranging from $16,000 to $19,000. 

Mr. Davis. You mentioned a little further along about some decli- 
nations of offers that you made to certain university people and so 
forth. Did you run up against the same thing that outsiders run up 
against when they try to get your devoted people away from you, 
that they probably felt a sense of loyalty to the institutions concerned ¢ 

Mr. Roserrs. We ran into that and additional problems, Mr. Chair- 
man. There is also the problem of people who are engaged in work, 
particularly at the land-grant colleges and in other college communi- 
ties, who have their homes there, they are happy with their living 
conditions and it is hard for them to pull away and come to larger 
urban areas such as we have here in the vicinity of Washington. 

Mr. Davis. In spite of that, however, you feel this would help you? 

Mr. Roperts. This will help us exceedingly. One example I gave 
earlier is an indication of it—the dean who turned us down but after 
we obtained Public Law 313 authority we used it to obtain his serv- 
ices; he is now occupying one of the very important positions we have 
in research. 

Mr. Davis. You have asked for, I believe, 41 of these Public Law 
313 type positions ? 

Mr. Roperts. Yes, sir. 

Mr. Davis. How many of those do you have now ¢ 

Mr. Roserts. We asked for 41 additional ones. We have five at 
the present time. 

Mr. Davis. If you were given these 41 additional positions, how 
would they be distributed in the Department of Agriculture by func- 
tion and by organiaztion ? 

Mr. Roperts. We have furnished to the committee a complete list 
of the positions which would be typical of those to which these auth- 
orities would be allocated. We have examined very carefully all of 
our four major areas of research and have selected the type of posi- 
tions we think these authorities might best be used for. 

Mr. Davis. Would these 41 research positions mean an additional 
41 research positions or just salary increases to people who are cur- 
rently at work in the Department ? 

Mr. Rorerts. They would be used in part for salary increases to 
some people who now work in the Department, some would be used 
to attract people to vacancies we now have. 

Mr. Davis. Could you give us a breakdown on that, or some idea 
as to how that would work out ? 

Mr. Roperts. Yes, sir. That was included in the submission we 
furnished the committee, but I do not have it in terms of figures. 

Mr. Davis. Could you furnish it for the record? 

Mr. Roserrs. We would be glad to furnish it for the record. 
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(The information requested follows :) 


Distribution of 41 research positions 


By salary increase to present employees___...........---.----~.---- 30 
By agency within Agriculture: 


Mr. Wauiuauser. I was going to ask the same question. 

Mr. Davis. Do you have any vacancies at this time which you are 
unable to fill adequately in your Research Department ? 

Dr. Suaw. Yes, sir; we do, sir, and in this submission of illustrated 
cases that we were not able to give you the exact number of vacancies, 
several are indicated as vacancies. Positions such as chief scientist 
of our Pioneering Laboratory on microbiological chemistry in utiliza- 
tion research is vacant and we are not able to attract the kind of 
person we want. 

Mr. Davis. How long has that position been vacant ? 

Dr. Suaw. A little over a year. 

Mr. Davis. And you have been trying to fill it all that time? 

Dr. Suaw. Yes, sir. 

Mr. Davis. Do you recall any other vacant positions that you were 
not able to fill? 

Dr. Suaw. Yes, sir. 

We have a vacancy for a virologist in our Animal Disease and Para- 
site Research Division that we would intend to use one of these posi- 
tions for that we have not been able to attract an outstanding virologist 
to accept. 

Mr. Davis. How long has that position been vacant ? 

Dr. Suaw. That one has been vacant since about 1957. 

Mr. Davis. Are there any others that you recall at the moment? 

Dr. Suaw. A microbiologist also in our Animal Disease and Para- 
site Research Division. There is a vacancy that we have been trying 
to fill at least for a year and have not been able to fill it. We have a 
vacancy for a chief scientist in our Blood Antigen Research Labora- 
tory which has been vacant about a year and a half. 

We have one for a physiologist in our Animal Husbandry Division 
that we have not been able to fill and it has been vacant for more than 
a year. We have one for a soil microbiologist in the Forest Service. 
I do not have the time that that has been vacant but it is a vacancy 
that would be intended to be filled. 

We have another one for a meteorologist on forest fire research in 
the Forest Service and, again, I cannot give you the time that it has 
been vacant. We have one for a wood chemist in our Forest Products 
Laboratory at Madison, Wis., which is vacant and one for a chief 
plant physiologist in the Forest Service. 

T think I have given you most of the vacant ones. 
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Mr. Davis. You do believe that these additional positions which you 
are requesting would assist you in filling these positions and recruiting 
for these top-paying jobs in research ? 

Dr. Suaw. Yes, sir; I feel certain they would. 

Mr. Davis. How does your appropriation for fiscal year 1960 for 
agricultural research compare with previous fiscal year appropriations 
for research ¢ 

Dr. Suaw. We have for fiscal year 1960, $123,637,000 for all re- 
search in the Department. That is for the total appropriation for 
research in the Department; $31 million of that is for Federal grants 
to State experiment stations and $91 million is used directly by the 
Department. 

In 1956 we had $82 million. It has gone up from $82 million to 
$123 million in the period from 1956 to 1960. 

Mr. Davis. What was it for 1959? 

Dr. Suaw. In 1959 it was a total of $121 million as against $123.6 
million in 1960. 

Mr. Davis. Has the Civil Service Commission at any time estab- 
lished a need in the Department of Agriculture for these 41 research 
positions that you are asking for ? 

Mr. Roperts. Mr. Chairman, this problem in Agriculture with 
reference to Public Law 313 positions has been a subject of discussion 
and communication with the Civil Service Commission for about 2 
years, and they reviewed very carefully our proposal before it came 
up here and concurred in it. 

Mr. Davis. Do you have any further justification for these Public 
Law 313 positions other than it would provide more adequate com- 
pensation for the present encumbents ? 

Mr. Roperts. We see it in two advantages and they are both im- 
portant: One is that it would enable us to retain our present people 
who we are losing more rapidly than we would like, to other agencies 
and to private research institutions. Similarly, it would aid us in 
recruitment. 

Another important—and this is very important—consideration to 
us is this: Without these Public Law 313 positions, it is not possible 
for the Department to recognize and compensate outstanding research 
people, commensurate with their competence and the effort they put 
forth, and retain them in purely research capacities and utilize their 
scientific knowledge in that area. 

Because of the salary structures outside of Public Law 318 it is 
almost necessary to give them supervisory or administrative jobs in 
the research agencies in order to compensate them adequately as they 
cevelop and demonstrate their capacities. Public Law 313 will en- 
able us to permit outstanding scientists to apply their efforts and 
their monpentanes on research—to keep them on research projects— 
and not dilute the competence and the background and experience they 
have in research by placing them in administrative capacities. That. 
we think, is very important. 

Dr. Suaw. Could I add another point, Mr. Chairman ? 

Mr. Davis. Yes; please do. 

Dr. Suaw. Take one of our utilization research laboratories such 
as the one we have at New Orleans working on cotton—our Southern 
Utilization Research Laboratory. We have a program there at that 
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Laboratory of $3,937,000 a year with 454 scientists and assistants, 
Currently, we are able to pay the Director of that Laboratory at the 
rate of GS-15, or $12,770. 

Now, I am satisfied that for a research effort of that size and that 
importance and complexity that you could not find at any other 
place in the country a person directing an effort of that sort paid only 
as much as we pay him. 

Mr. Davis. How long has he been with you ? 

Dr. Suaw. He has been with us now as Director of that Labora- 
tory for about—it must be 7 years. 

Mr. Davis. Are there any questions / 

Mr. Watiuauser. I have no questions, Mr. Chairman. 

Mr. Davis. Mr. Murray, do you have any questions ¢ 

Mr. Rees, do you want to ask any questions 4 

Mr. Murray. I might say that on August 10 of this year Assistant 
Secretary Peterson sent a letter to the Speaker proposing the proposed 
bill providing for these 41 special positions under Public Law 313 
and the Speaker referred the message and the proposed bill to our 
committee. I, in turn, as chairman reported it to Judge Davis’ sub- 
committee. 

Now, I am wondering whether or not you are a little ambitious in 
your request for 41 positions. Could you not get along with about 
half that many? You have only five now, and you were given those 
five only last year under the Federal Employee Pay Act. Of course, 
I do not blame you for asking for as many as you can justify, but 
I was thinking and wondering if you could not pare down your 
request ¢ 

Mr. Rozerts. We were provided five, Mr. Murray, but the request 
to the Bureau of the Budget and the Civil Service Commission was 
for a substantial larger number than that. As a matter of fact, 
we had in the original request 65, and have pared that down to 41 
included in the proposal that came to the committee. 

We feel, in view of the size of the job we have and the importance of 
it, that the total of 46, including the present 5, would provide us with 
a minimum requirement. 

Dr. SuHaw. We have a total staff, Mr. Murray, of around 11,000 
people engaged in research. So, this is still a very small percentage 
of that total staff that we are asking for. 

Mr. Murray. If you were not given these additional 41 positions 
how many who are now engaged in the research field would you lose 
because the committee did not give you the 41 positions? 

Mr. Roserts. That is hard to forecast, but I would say that we will 
continue to lose people, as our statement has indicated we have in the 
past, and unless there is a change in the total scientific research field 
from what the situation is today, certainly there will not be any 
diminution in the rate of loss and it may even be greater, because there 
is a tremendous competition for scientists today, and that competition 
is equally strong in agricultural and related science. 

Mr. Morray. I fully realize that. That is all, Mr. Chairman. 

Mr. Wauinavser. Where does the basic competition come from? 
You talk about the tremendous competition. 

Dr. Suaw. We have a very substantial competition from private 
research groups and industry, and we have competition with the land 
grant colleges and universities and State experiment stations. 
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Mr. Rees. Do the land grant colleges pay more salary than you do? 

Mr. Roserts. In some instances we are not able to attract people 
from land grant colleges, and they are taking some of our people, Mr. 
Rees. Many of the land grant colleges have their salaries up to a 
point where they are above what we can pay in our Department. 

Dr. Suaw. I can illustrate our current situation with the fact that 
the land grant colleges are the place from which we get most of the 
graduates that we use in our research, but during the last year the 
experiment stations of the land grant colleges hired more people from 
us than we did from them. 

Mr. Rees. I thought you did all of your research with or through 
the land grant colleges. 

Dr. Suaw. There is about 50 percent of it that is located at land 
grant colleges, or their substations over the States, and we have around 
another 50 percent that is done at Federal laboratories such as the 
utilization laboratories, in Peoria, New Orleans, and Philadelphia. 

Mr. Rees. But there is some coordination between these two groups 
in this work; is there not ? 

Dr. Suaw. Yes, sir. It is a program that we try to keep as much 
a single program as possible between the land-grant colleges and 
the Department. The fact of the matter is our authority for re- 
viewing the work of the land-grant colleges extends only to the Fed- 
eral grant funds to the colleges, but in our working with them over 
the past 75 years they have come to a point where they are submitting 
more than 95 percent of all of their projects that they finance under 
State funds to us for review to see that it is coordinated with the 
total of all other States and the Department. We have very fine rela- 
tionships. We do not have too much duplication of effort. We feel 
that we have gotten it pretty well in hand and we are meeting on it 
constantly. We have an opportunity to review all the projects that 
are authorized either in the States or in the Department. 

Mr. Roperts. We have a central project file, Mr. Rees, that is 
under the direction of Dr. Shaw, where we keep summaries of all 
of the work being done not only in the Department but at the land- 
grant colleges. It is being used daily to assure that there it no dupli- 
cation or that work is not begun in a field in which work is being 
done either at one of the State universities or at one of our labora- 
tories. 

Mr. Davis. Do you have any information as to how many of the 
people you lose go to private industry who have cost-plus contracts 
for the Government ? 

Dr. Suaw. There would not be many that go into work on con- 
tracts that are let by the Department of Agriculture. Our contract 
program is relatively small. 

Mr. Davis. I was not restricting it to that. I mean other private 
industry that has cost-plus contracts of various kinds with the Gov- 
ernment. 

Dr. Suaw. I am not aware of any serious problem in that area. 
The people that we are losing are going to industries that, so far as I 
know, do not have these cost-plus contracts. 

Mr. Davis. Are there any further questions ? 

Mr. Rees. I want to say I appreciate the information that you 
have disclosed this morning. However, it is interesting to observe that 
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you are now working on problems of the utilization of the farm 
surplus. 

Dr. Suaw. Yes, sir. 

Mr. Rees. You do that on the one hand, but we are also increasing 
our efforts to try to grow more crops on less land and so on. So, 
I do not mean to infer that you work at cross purposes, but the 
whole thing is rather interesting. 

Dr. Suaw. Certainly, as Mr. Roberts indicated and as you are now 
indicating, our urgent problem at the moment is to find markets and 
expanded uses for these agricultural products. 

Mr. Rees. That is right. 

Dr. Suaw. But in doing it we have to carry along with it production 
research at the same time. 

Mr. Rees. I expect you to do that, and I am not criticizing you 
for it. I think youshould. 

Dr. Suaw. I would like to give you one specific example of the 
way this works. We found in our laboratory at Peoria, IIL, that 
the amylose fraction of starch in corn had very fine film character- 
istics and looked like it would be a valuable industrial product. But 
in corn it was only there to the extent of about 25 percent of the 
total starch and our scientists figured it could no the used economically, 

So then we took the problem to our plant breeders working in the 
production area and said: “Can you increase the content of this 
amylose fraction in the starch ?” 

Well, they have currently gotten it up to 80 percent, and they think 
they will get it up to 100 percent. At 80 percent it is economical. 
So, the cooperation of the folks working in the breeding end with 
the folks working on the industrial end make a total solution. There 
are many examples of that kind. 

Mr. Davis. Thank you very much, Mr. Roberts and Dr. Shaw and 
Mr. Betts. 

Mr. Roserts. Thank you, Mr. Chairman. 

Mr. Davis. Next, from the Department of Health, Education, and 
Welfare, we have the Honorable Elliott Richardson, Assistant Secre- 
tary, accompanied by Mr. James O’Brien, Director of Personnel 
Management. 

Mr. Richardson, we are glad to have you back with us again. 

Mr. Ricnarpson. Thank you, Mr. Chairman. 

Mr. Davis. We shall be pleased to hear your statement. 


STATEMENT OF HON. ELLIOTT L. RICHARDSON, ASSISTANT SECRE- 
TARY, DEPARTMENT OF HEALTH, EDUCATION, AND WELFARE; 
ACCOMPANIED BY JAMES C. 0’BRIEN, DIRECTOR OF PERSONNEL, 
AND WILLIAM DIRECTOR, CLASSIFICATION OFFICER OF THE 
DIVISION OF PERSONNEL 


Mr. Ricwarpson. Mr. Chairman and members of the committee, 
Mr. James C. O’Brien, to whom you have already referred, our Direc- 
tor of Personnel, is on my right, and I have asked to join me on my 
left Mr. William Director, who is classification officer of the Division 
of Personnel, in case there may be questions from the committee which 
he may be able to answer better than I could. 

Mr. Davis. Very well. 
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Mr. Ricnarpson. I appreciate very much, Mr. Chairman and mem- 
bers of the committee, this opportunity to describe to the committee 
some of the salary needs of the Department of Health, Education, 
and Welfare which the Department feels are the most urgent at the 
present time, 

With respect to S. 1845, which this committee has under considera- 
tion, we respectfully request that it be amended to create and include 
at the $19,000 salary level the position of Administrative Assistant 
Secretary in the Department of Health, Education, and Welfare. 

The position of Director of Administration in the Department of 
Health, Education, and Welfare is similar in all substantial respects 
to the career Administrative Assistant Secretary positions in several 
other Departments named in S. 1845 for which salary increases from 
GS-18, $17,500 per annum, to $19,000, are provided. 

Our Director of Administration does presently have the classifi- 
eation of GS-18. 

This Department, though the newest of the Departments in the 
executive branch, is one of the largest and most complex from the 
management point of view. At present there are appromixately 
60,000 employees in the Department administering an extremely wide 
range of activities which differ considerably in their size, internal 
organization structure, operating methods, and other management 
characteristics. 

New and complex additional functions have been added to the 
Department during the last 7 years. The growth in the Department 
of Health, Education, and Welfare, has involved unusually difficult 
administrative problems with respect to personnel, financial manage- 
ment, organization, space, and other problems associated with inno- 
vation and expansion. 

Since the Department is responsible for major programs involving 
human needs for a constantly expanding national population, it un- 
doubtedly will continue to grow. I might interject here, Mr. Chair- 
man, that one indication of the complexity of the Department’s 


‘Inanagement responsibilities is indicated by the very large number 


of line items in our budget. I believe that we have a larger total 
number of line items in our budget than any other department in 
the Government with the possible exception of the Department of 
Defense. 

Mr. Davis. Just what do you mean by that term? 

Mr. Ricnarpson. I mean a separate budgeted item for which there 
is an identified purpose in the appropriations bills acted on by the 
Congress and for which there is a separate justification by the De- 
partment. in its presentation of its budget to the Appropriation 
Committees. 

The Director of Administration, the top career man and admin- 
istrative official of this Deaprtment, has been delegated responsibility 
for performance of practically all functions of the Secretary in the 
field of administrative and financial management. This position is 
now classified as GS-18. 

Mr. Davis. Who fills that position at the present time? 

Mr. Ricwarvson. Mr. Rufus E. Miles, Jr. I think this committee 
has heard him in company with me on other matters. No basic 
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change in his present functions and responsibilities would be in- 
volved in the proposal. 

Approval of this recommendation by changing the title of the 
Director of Administration to Administrative Ansictent Secretary 
and authorizing the $19,000 pay rate would place this position on a 
par with the ‘other Administrative Assistant Secret tary positions 
named in S. 1845. 

The next need of the Department in the higher level pay area relates 
to the salaries of three of the officials responsible for important seg- 
ments of the Department. These are the Commissioner of Social 
Security, Commissioner of Education, and Director of the Office of 
Vocational Rehabilitation. It is requested that the salaries of the 
ieee we of Social Security and the Commissioner of Education 

be established at the $20.000 level, and that of the Director of the 
Office of Vocational Rehabilitation at $19,000. The positions of 
Commissioner of Education and the Commissioner of Social Security 
are comparable in responsibility with the most responsible positions 
now established at the $20,000 level, including the Commissioner of 
Food and Drugs, which was recently established by the Congress at 
this level. 

Similarly, the duties of the Director of the Office of Vocational Re- 
habilitation are comparable to other positions already established at 
the $19,000 level. 

The importance of these positions is exemplified by the growth in 
size and complexity of the organizations for which these officials are 
responsible. In the field of social security, frequent revisions and 
additions to the programs administered have been made by the Con- 
gress. The program of the Bureau of Old-Age and Survivors Insur- 
ance has now achieved almost complete coverage of the Nation’s popu- 
lation. This Bureau, which is essentially an insurance operation, is 
the largest such operation in the world. Last year it paid out $7.8 
billion and maintained active wage accounts for more than 75 million 
people. 

Tn addition to that Bureau, the Commissioner of Social Security is 
responsible for the Bureau of Public Assistance. for which there is 
appropriated the largest part of the Department’s budget, about two- 
thirds of the total, somewhat over $2 billion, the Children’s Bureau, 
and the Bureau of Federal Credit Unions, all of which are complex 
and important operations. 

The responsibilities of the Commissioner of Education have sim- 
larly increased during the last 2 years. Our national position in 
the field of education is a critical one. This was recognized by the 
passage by the last Congress of the National Defense Fducation Act. 
Sound national leadership in the field of education is of key importance 
in developing and maintaining the strength of the Nation in its trained 
human resources. Such strength is necessary if we are to continue 
to maintain our position in scientific research and related areas. 

Tn this connection, Mr. Chairman, I might simply point out that 
administrative positions in the field of education, of anything like 
comparable responsibility outside the Federal Government, do nor- 
mally pay substantially more than is now being paid the Commissioner 
of Education, who has the salary of a GS-18 position. 
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I would like in this connection, Mr. Chairman, to submit for the 
record memorandums which go into somewhat greater detail in com- 
paring the responsibilities of the Commissioner of Social Security and 
the Commissioner of Education with other positions both in and out- 
side Government. 

Mr. Davis. Very well. ‘They will be admitted at this point and we 
will give them consideration. 

(The memorandums above referred to follow :) 


JUSTIFICATION FOR STATUTORY SALARY FOR THE COMMISSIONER OF EDUCATION 


The extreme importance of education to our Nation in these critical times is 
becoming increasingly evident. The President in his budget message pointed 
out both the importance of education and scientists and the national need for 
“development through a strong general educational system of a vast number of 
aptitudes and skills.” Sound national educational policies and effective educa- 
tional leadership at the national level were never more essential than at present. 

The Commissioner of Education carries the principal responsibility for develop- 
ing such policies and providing such leadership. He administers a broad pro- 
gram of research, advisory services designed to improve educational practice, 
and grants-in-aid. Assuming the President’s recommendations contained in his 
special message on education are adopted, the Commissioner will be responsible 
for the administration of a large and important new program, including better 
and earlier testing of pupil aptitudes, improved counseling and guidance services 
to encourage able students to stay in school and prepare for college, improved 
teaching of science and mathematics, and scholarships for 10,000 college stu- 
dents and 1,000 graduate students. The success of this enormously important 
pioneering effort rests largely on the Commissioner of Education. 

Yet, at the present salary level, it has been extremely difficult to recruit or 
retain a Commissioner of Education. There have been four incumbents of this 
office in the past 4 years. The immediate predecessor of the present Commis- 
sioner left the office to accept a position paying $80,000 a year. It took over 5 
months to fill the vacancy. This is understandable when we note the salaries 
paid to topflight educators. Certainly, to direct a national program, we need 
qualifications which compare, at least, to those of presidents of State universities 
and land-grant colleges and superintendents of large State and city school sys- 
tems. Yet we find that all of the following are paid $20,000 or more: 

Upper 1214 percent of presidents of State universities and land-grant 
colleges ($22,562 or more). 

Commissioner, New York State Department of Education ($23,000). 

Deputy commissioner, New York State Department of Education 
($20,000). 

Superintendent of schools, Maryland Department of Education ($20,000). 

Commissioner, New Jersey Department of Education ($20,000). 

Commissioner, Connecticut Department of Education ($20,000). 

Upper 121% percent of superintendents of schools in cities over 500,000 
($30,265 or more). 

Upper 121% percent of superintendents of schools in cities over 200,000 
($23,187 or more). 

The need for a more nearly competitive salary for this office, in the light of 
its growing importance in the national scene, is emphasized by the fact that 
educators in colleges and city school systems (the principal source of recruit- 
ment for the Office of Commissioner of Education) often have large equities 
in their own pension funds which are substantially diminished by discontinu- 
ance, are not transferable, and may not always be balanced by the Government 
retirement program upon which a Commissioner enters late in his career. 

Not only does the Nation have the right to leadership in the field of edueca- 
tion from the best talent in this field, but also it owes to the person who accepts 
this enormous responsibility a salary that does not require extreme sacrifice. 
He should be paid $20,000 at the very minimum. 
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The Commissioner of Social Security administers programs which involve 
annual expenditures of about $10 billion, a greater amount than is expended by 
any Department or agency of the Government except the Department of Defense. 
These programs are complex as well as large. The Commissioner : 

1. Directs the largest insurance program in the Nation—Federal old-age, 
survivors, and disability insurance, covering about 75 million persons—and 
certifies to the Treasury amounts to be paid to entitled persons from the 
OASI and disability insurance trust funds. (Expenditures from these funds 
totaled nearly $7 billion in fiscal year 1957, and are estimated to exceed $8 
billion in 1958 and in 1959.) In the administration of the disability program, 
the Commissioner enters into agreements with State agencies to make 
determinations of disability under the Social Security Act and is responsible 
for reviewing these determinations and State agency disability operations. 
The Commissioner, in the exercise of his total responsibility for the OASDI 
program, has jurisdiction over more than 550 social security offices through- 
out the United States, Hawaii, Alaska, Puerto Rico, and the Virgin Islands. 
He is further directly responsible for the more than 21,000 employees who 
administer the OASDI program. 

2. Administers Federal-State programs of old-age assistance, aid to 
dependent children, aid to the blind, and aid to the permanently and totally 
disabled, involving approval of the State plans, review of State operations, 
and an annual expenditure of over a billion and a half dollars of Federal 
funds through State agencies. 

8. Administers grants to States for maternal and child health services, 
services for crippled children, and child-welfare services, involving annual 
expenditures of about $40 million of Federal funds through State agencies. 

4. Is responsible for studies and recommendations to the Secretary on 
the most effective methods of providing economic security through social 
insurance, public assistance and programs for children. 

5. Directs programs of chartering, examining, and supervising Federal 
eredit unions. There are currently approximately 8,800 such credit unions 
with assets of $1.8 billion. 

That the proposed salary level of $20,000 is a modest request in relation to the 
level of responsibility is illustrated by the fact that the proposed compensation 
would be less than that provided in the Executive Pay Act for the Chairman of the 
Railroad Retirement Board or equal to that provided for each of the other two 
members of that Board, which administers a program similar to the old-age 
and survivors insurance program for only one industry, without the additional 
responsibilities the Commissioner of Social Security carries. 

Without implying that Federal executive salaries should match those in 
commercial employment, it should also be noted that private insurance company 
executives, functioning in only one of the above fields, without the complex 
responsibilities that characterize the Office of Commissioner of Social Security, 
are compensated at rates far above that proposed for this Commissioner. The 
Prudential life Insurance Co. pays 10 or more executive salaries from $50,000 up 
to $250,000 a year. The managers of the local Prudential offices in Los Angeles 
and Philadelphia receives annual salaries of $56,000 and $53,000 respectively. 

The heads of the department of insurance and the department of welfare in 
New York and New Jersey both receive more than the amount the Federal Gov- 
ernment pays to its executive responsible for a national program encompassing a 
large percentage of the programs covered by two separate departments in each 
of these States. 


Mr. Ricwarpson. The Office of Vocational Rehabilitation, for whose 
Director we ask a salary of $19,000 per annum, has also increased in 
size and capacity to a marked extent during the last several years. 
The Director is responsible for administering a broad program which 
represents a unique balance of the health, education, and welfare proc- 
esses and which is the chief instrumentality in our national effort. to 
combat dependency resulting from physical and mental disability 
among our people. 

Where earlier legislation provided only for a single and compara- 
tively small grant-in-aid program, the Vocational Rehabilitation Act 
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of 1954 has sharply expanded the basic program ; introduced separate 
programs in research, training of professional personnel, extension and 
improvement of State agency operations, and other features which 
have greatly expanded the size and complexity of this organization. 

Mr. Davis. That is the usual course of a program, is it not; it starts 
off small and grows ¢ 

Mr. Ricwarpson. Yes, I think it is characteristic of many, yet I 
think it would be hard to find a clearer justification for expansion than 
in this case where we are helping people to become productive mem- 
bers of society and return to the ranks of wage earners those who have 
been incapacitated. 

Mr. Davis. I think it is a worthy program, all right. 

Mr. Ricnarpson. The Director of this program must maintain fiscal, 
program, and other operating relationships with 90 State vocational 
rehabilitation agencies in the conduct of this Federal-State program, 
through which nearly 200,000 disabled people receive services each 
vear. In addition, the Office administers a national program of scien- 
tifie and developmental research in the field of er 9 holy as well 
as a national training program to provide more professional workers 
in rehabilitation. 

The Department is especially grateful, in addition to the oppor- 
tunity to testify in respect to the specific positions which I have 
already spoken about, for this opportunity to relate to the committee 
its need for positions in grades GS-16, 17, and 18, in addition to those 
already assigned by the Civil Service Commission. The current. allo- 
cation of 56 such positions to a Department of the size and complexity 
of ours has proved inadequate to meet what we feel are very real needs 
for positions in these grades, A recent survey indicated that, in addi- 
tion to the number of supergrade positions already authorized for the 
Department, there are 78 additional positions which could properly be 
considered for supergrade allocation. One of the operating agencies 
of the Department alone, the Social Security Administration, has 
expressed a very real need for a net increase of 20 such positions. 

Tt is our understanding, however, that in coming before this com- 
mittee today, we are asked to state on a departmentwide basis those 
supergrade needs which we feel are most urgently pressing and which 
will help us meet immediate and urgent problems involved in the re- 
tention and recruitment of able people. Stated in these minimum 
terms, we should like to request that the committee consider allocating 
to the Department 4 additional grade GS-18’s, 4 additional grade 
GS-17’s, and 25 additional GS-16’s. With conversions involved in 
transfers within the 3 supergrades, this would mean a net increase 
of 22 supererade positions. 

While the allocation of this additional number of positions in GS-16, 
17, and 18 would not meet all of the supergrade needs reflected in our 
recent survey, it would certainly provide relief in a number of our more 
urgent situations and the Department would be very grateful if the 
committee could see fit to grant this additional allocation. 

T would like further, Mr. Chairman, to add a word with respect to 
positions of the Public Law 313 type. I had not realized originally 
that this would be a matter also under consideration by the subcom- 
mittee this morning. 


By 
j 
3 
| 
ae 
| 
| 


18  SUPERGRADE POSITIONS IN VARIOUS FEDERAL AGENCIES 


We were authorized by legislation last year five such positions for 
the Department as a whole. These positions were in addition to a 
substantial number already specified by legislation for the National 
Institutes of Health and a few additional such positions for the 
Public Health Service as a whole. At this time we would like to 
urge the committee to allow us to have an additional 10 positions to 
those 5 now allocated to the Department. These we would contemplate 
using chiefly in the Food and Drug Administration in its research 
responsibilities in the determination of methods of evaluating the 
effects on human beings of chemical additives in food, evaluation of 
long-term effects of colors used in food, the development of methods 
of analysis of what are the substances consumed through foods and 
drugs and so forth, which are becoming increasingly demanding in 
importance. 

Mr. Davis. Where did you place the five ? 

Mr. Rrenarpson. We put all five of those in the Food and Drug 
Administration. 

Mr. Davis. In similar positions to those you have referred to? 

Mr. Ricuarpson. Yes. We took the most urgent needs of the Food 
and Drug Administration and allocated those five. That still leaves 
us a considerable additional number. For example, the position of 
Deputy Director of the Bureau of Medicine is one that is now vacant. 
This is obviously a key position in the whole relationship with the 
plarmaceutical industry in the evaluation of new drugs and the 
practice of medicine. 

Mr. Davis. You have an allocation for that position, do you, which 
is vacant ? 

Mr. Ricrrarpson. Yes. We recently lost the Director of the Bureau 
of Medicine and promoted the Deputy Director to that position and 
have since been trying to fill the position of Deputy Director. 

Another example is the Director of the Toxicity Branch of the 
Division of Pharmacology. The importance of that position is high- 
lighted by pending legislation dealing with more effective labeling 
of hazardous household items generally. While this legislation would 
still further increase the responsibilities of the branch, it already 
carries basic responsibility for the evaluation of toxic effects of sub- 
stances used by everyone in the United States in their households in 
medication and pesticide chemicals and so on. 

Mr. Davis. You have given us some of the reasons for changing 
the salary scale of these four executive positions. Do you have any- 
thing further to say about that? 

Mr. Ricnarpson. The memorandum IT asked to have inserted in the 
record I think cover that pretty well. 

As far as the Director of Administration is concerned, whose title 
we would like to have changed and salary increased, T cannot add very 
much to what I have said. The position is, I think, thoroughly rec- 
ognized within the executive branch as being identical in general scope 
of responsibility with the positions called the Administrative Assist- 
ant Secretaries in other departments. 

Mr. Davis. That is one of the hangovers, I guess, in making your 
Department a Cabinet Office. 

Mr. Ricuarnson. Yes. It is one of the things that was not taken 
care of in the basic legislation giving it Cabinet status. 
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Mr. Davis. Have you cleared with the Bureau of the Budget these 
matters you are discussing with us this morning ? 

Mr. Ricnarpson. Yes, we have, Mr. Chairman, with the exception 
of the matter of the precise number of additional supergrades. We 
were already in the process of discussing with the Bureau and with 
the Civil Service Commission the survey which led us to believe we 
had a justification for as many as 78 such positions, and I think we 
would be able to justify a very substantial proportion of those, in any 
case a very considerably larger number than the additional net in- 
crease of 22 supergrade positions that we are asking for this morning. 

Mr. Davis. Have you discussed these changes with the Civil Service 
Commission ¢ 

Mr. Ricwarnson. We have discussed the change with respect to 
the Administrative Secretary, the Director of Administration. We 
are discussing the supergrade positions but in the context of a larger 
number than the number we are asking for this morning. 

Mr. Davis. These positions you are asking for, would you fill them 
with new people or would present incumbents of GS-14 and 15 posi- 
tions be promoted ? 

Mr. Rrcwarpson. It would be a combination of both, Mr. Chair- 
man. In most instances numerically we would fill them with people 
presently having a lower clarification. We would justify this on the 
basis that the responsibilities of the job, by comparison with other 
positions presently classified in the supergrade category, have grown 
to the point that reclassification of these jobs to a higher level is 


justified. 
Mr. Davis. I believe you stated you have now 56 of these supergrade 
positions? 


Mr. Rrcwarpson. Yes. 

Mr. Davis. And you want 78 additional positions ? 

Mr. Ricnarpson. The 78 is a number based on 

Mr. Davis. Isthat the total you are asking for? 

Mr. Rrcnarpson. Yes. It is coincidental that we have two 78 num- 
bers here. We made a survey that showed we had a potential need 
for an additional number of 78. We are asking this morning for an 
additional number of 22 which, added to the number of 56 we already 
have, also comes out at 78; but the additional number presently being 
| requested is 22. 

Mr. Davis. Have you cleared that with the Civil Service Commis- 
sion? 

Mr. Ricnarpson. Not that precise number; no. 

Mr. Davis. What have you cleared with them ? 

Mr. Ricnarpson. There is no question as between the Civil Service 
Commission and ourselves that we need an additional number. When 
informed of this hearing this morning we were in the process of trying 
to establish with the Civil Service Commission a justification for as 
many of the additional 78 as we could. I am sure we would have 
arrived at a number perhaps less than 78 but substantially more than 
22 in the course of our further discussions. 

Mr. Davis. That is just a supposition? You have not actually had 
this discussion and understanding and clearance ? 

Mr. Ricwarpson. Not of this specific number of 22. However, I 
think we can proceed expeditiously to do this and could submit to the 
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committee within the next day or two a list of 22 positions which have 
been cleared with the Civil Service Commission. 

Mr. Davis. Would those be used to promote present jobholders ? 

Mr. Ricuarpson. For the most part they would be. In some cases 
they would be used to better enable us to recruit outside the Depart- 
ment. But, as I indic ated, for the most part they represent positions 
which have increased in responsibility. One is Assistant Commis- 
sioner and Director of the Laws and Legislation Branch of the Office 
of Education. Apart from the increased responsibility of the Oflice 
of Education under recent legislation, the number of bills on which 
we are asked to report and testify on the Hill in the field of education 
continually grows as congressional interest in it grows, so we feel 
this is a position that has a degree of additional responsibility that 
justifies the higher grade. And we could submit comparable justifica- 
tions in each of the other areas. 

For example, the position of Deputy Director of Old-Age and Sur- 
vivors Insurance is a top position in the Bureau of Old-Age and 
Survivors Insurance and we would like to make it GS-18. The man 
who occupies that position came with us in the thirties and has been 
with the Bureau since its founding. He has been offered by insurance 
companies and others outside the Government positions paying up 
to $50,000 for doing less responsible jobs than he is doing now. We 
would like to move him to GS-18. That is another illustration of a 
man who is in Federal service but whose responsibilities have grown 
with the growth of the program of which he is a part. 

Mr. Davis. Do you have a great turnover in positions in grade 13 
and above ? 

Mr. Ricuarpson. I would like to ask Mr. O’Brien, our Director of 
Personnel, to answer that. 

Mr. O’Brien. Our turnover figures, like many departments, are 
largely in the lower grades. In grade 13 and above I cannot recall 
the exact figures but the higher the grade the less the turnover is. 
It is not a heavy turnover. I do not have the turnover figure with 
me, but I should be glad to supply it for the record. 

(The information referred to follows :) 


Annual rate of voluntary separations from Classification Act positions,’ by grade, 
December 1956—May 1957 


Grade 


Gs-1-4 | Gs-5-10 | GS-11-14 | GS-15 up 


Department of Health, Education, and Wel- 


Office of the Secret: ary 12.7 20.0 10.3 4.9 (2) 
Food and Drug Administration. ____---_- 13.7 23.7 | 15.4 | 4.4 (2) 
Office of Education SR ee 24.8 | 6.8 | 2.4 (2) 
Office of Vocational Rehabilitation - | 10.0 | 31.3 | 4.5 3.4 () 
Public Health Service. 14.8 | 18.3 | 13.4 5.6 (2) 

St. Hospital... ................. 11.7 | 10.4 | 15. 5 | 15.3 | (2) 
Social Security Administration.__________- 13.5 20.3 6.2 | 2.1} (?) 


1 Includes small number of positions in highest grade group for which pay is set under Executive Pay Act 
of sec. 208(g) of the Public Health Service Act. 

2 Except for Public Health Service, with 103 employees in this group, total number of employees in each 
operating agency too small for computation of rates. 
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Mr. Davis. I gather from what you have just said that these ad- 
ditional high level positions would not have much effect on the turn- 
over in positions in grade 13 and above ? 

Mr. O’Brien. It is hard to define that effect, Mr. Chairman. If the 
avenue of promotion is higher, then that is one of the elements that 
helps retain people in the grades 13 and 14 levels. It gives them a 
higher objective. 

Mr. Davis. What is the total employment now in the Department 
of Health, Education, and Welfare ¢ 

Mr. O’Brren. Approximately 60,000, sir. 

Mr. Davis. And what was it during the previous fiscal year ? 

Mr. O’Brien. It has been growing year by year. In the last 7 
years it has grown from 36,000. In the last fiscal year it ranged in 
the mid-50,000’s. 

Mr. Ricuarpson. It has grown at a fairly even rate during the 
years. Most of the growth in the last 3 years has been in the Social 
Secuirty Administration as more people have become covered by the 
program and the proportion of people receiving benefits has grown. 
[ recall Secretary Folsom presenting the check to the ten-millionth 
covered person just a little over a year ago. The number is now 
getting close to 13 million, I think, and most of the addition in the 
Department’s employment in the last year has been in adding people 
to process claims. There have been comparatively minor increases 
in other agencies of the Department in order to administer new 
legislation. 

Mr. Davis. What are you doing about complying with the Presi- 
dential directive to reduce your personnel by 2 percent? 

Mr. Ricuarpson. We have applied that consistently throughout the 
Department, but it is a reduction in the budgeted number of per- 
sonnel as distinguished from a 2 percent reduction over a number at 
some prior date. In other words, we have not filled positions as fast 
as we were authorized to do or would have been enabled to do by 
appropriations or under the justifications of numbers of positions 
submitted to the Appropriations Committees. 

Mr. Davis. In doing that calculation of what you refer to as 
budgeted positions, do you mean you have cut down the number of 
positions which the Budget Bureau authorized you to have for which 
appropriations were made ? 

Mr. Ricuarpson. Yes, by this percentage. One of the results of 
this very detailed budget I referred to earlier with a large number 
of line items—that is, a large number of separate requests—is that 
we submit to the Appropriations Committees detailed justifications 
showing exactly the number of personnel that we propose to add 
wherever there is an addition. 

Mr. Davis. And that is approved by the Budget Bureau and an 
appropriation is made and then you cut that ? 

Mr. Ricuarpson. It is approved by the Budget Bureau in the first 
place and then submitted to the Appropriations Committees in the 
process of testimony in support of our appropriation request. 

Mr. Davis. It does not result in simply some bookwork whereby you 
might increase the number asked for and then cut it down? 
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Mr. Ricuarpson. No. In any case, the directive with respect to 
the 2 percent absorption came after the justifications had been pre- 
pared for specified numbers of personnel. 

Mr. Davis. And approved by the Budget Bureau? 

Mr. Ricwarpson. Yes. 

Mr. Davis. Any questions? Mr. Wallhauser ? 

Mr. No questions. 

Mr. Davis. Mr. Murray ? 

Mr. Murray. I have no questions, but Secretary Flemming of the 
Department of Health, Education, and Welfare called me this morn- 
ing to indicate his intense interest in support of this request. 

Mr. Davis. He called me also. 

Mr. Rees. Mr. Chairman, he called the minority on that also. 

Mr. Davis. He has been pretty busy. 

Mr. RicHarpson. He does have a keen interest in this. 

Mr. Rees. He sounded as if he was quite keenly interested. 

Mr. Ricwarpson. He is, having been a member of the Civil Service 
Commission himself for 10 years and following that having had a 
good deal of concern in manpower problems generally, and I think he 
has been impressed by the scope of the Department’s responsibilities 
and by the dedication of its personnel. 

Mr. Rees. You are here this morning asking, as I understand it, for 
about 82 positions, including 10 research positions ? 

Mr. RicHarpson. Yes; including the scientific Public Law 313 jobs. 

Mr. Rees. Are you asking this committee to amend the Senate bill? 

Mr. Ricnarpson. Yes, Mr. Rees, that is what we would ask. 

Mr. Rees. Did you appear before the Senate committee and ask 
this? 

Mr. Ricwarpson. No. We missed somehow the existence of S. 1845 
or would have asked there to have it amended to include the Director 
of Administration in our Department. The matter of amending the 
bill further or any other appropriate legislation to include these other 
32 positions is a matter that we only learned in recent days would be 
open for consideration by this committee. We did already have pend- 
ing with the Budget Bureau a bill which would have clarified a 
number of administrative matters in the Department and also included 
these same requests, but on a somewhat larger scale, in terms of posi- 
tions. So we had this in the works when this opportunity to testify 
came. 

Mr. Rees. You had the proposal in the works but did not present 
it to the Senate committee ? 

Mr. Ricuarpson. That is right. 

Mr. Rees. This is not in criticism, but are you not a little late in 
proposing this legislation ? 

Mr. Ricuarpson. Well, we are late in the sense—let me put it this 
way: We are negotiating, and had been for sometime, the question 
whether we should be permitted to submit legislation directed specific- 
ally to our Department. 

Mr. Rees. Permitted by whom ? 

Mr. Ricnarpson. By the clearance process generally, the Budget 
Bureau and the Civil Service Commission. So although we had been 
informed that we could seek by amendment to appropriate legislation 
consideration of these positions, we had not taken the opportunity to 
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do that because we were hoping to be able to obtain clearance on a 
broader departmental request. 

Mr. Rees. You mean one that would include more personnel ? 

Mr. Ricwarpson. One that would included a larger number 
of scientific positions and also a larger number of GS-16, -17, and -18 
positions. 

Mr. Rees. I am not criticizing your request as much as I am anx- 
ious to know why you came in so late with your proposal. It seems 
late to me. 

Mr. Ricwarpson. I think it is, Mr. Rees, and I am sorry we were 
not in a position to take advantage of the opportunity earlier to seek 
these positions. I can only hope that while late we are not too late. 

Mr. WariuAuser. Mr. Chairman, may I say something off the 
record ¢ 

Mr. Davis. Yes. 

(Statement made by Mr. Wallhauser off the record. ) 

Mr. Davis. Unless you have something further to add, Mr. Richard- 
son, we will excuse you and we thank you and your associates very 
much. 

Mr. Riciarpson. We thank you, Mr. Chairman and members of 
the committee, very much for this opportunity to appear. 

Mr. Davis. We developed the witness list for this morning in the 
alphabetical order of their departments. Commissioner Watson of 
the Patent Office had made plans to leave tomorrow and I doubt that 
we will finish today. We will have to have another hearing tomor- 
row morning, so if Mr. Parsons and Mr. Latham will not object, we 
will at this time hear Commissioner Watson and Mr. Whitmore of 
the Patent Office. 

Mr. Watson, we are pleased to have you appear before the commit- 
tee and will be glad to have your statement. 


STATEMENT OF HON. ROBERT C. WATSON, COMMISSIONER OF PAT- 
ENTS, PATENT OFFICE, COMMERCE DEPARTMENT; ACCOMPANIED 
BY HAROLD B. WHITMORE, PAST PRESIDENT, PATENT OFFICE 
SOCIETY 


Mr. Watson. Mr. Chairman, I welcome the opportunity to appear 
before this committee. Ihave a prepared statement. 

Mr. Davis. If you would like you can file that for the record and 
just highlight it here. 

Mr. Warson. All right. 


(The prepared statement referred to follows :) 


PREPARED STATEMENT OF HON. Rospert C. WATSON, COMMISSIONER OF PATENTS 


Mr. Chairman and members of the subcommittee, one of the purposes of S. 
1845 (H.R. 8479) is to provide for the establishment of basic compensation for the 
examiners in chief (and designated examiners in chief) of the Patent Office. 

The Patent statutes provide that, whenever an applicant is denied a patent, 
he may appeal from the decision of the examiner to a Board of Appeals (35 
7). 

The Board of Appeals comprises the Commissioner of Patents, the Assistant 
Commissioners and the examiners in chief, all of whom are appointed by the 
President by and with the advice and consent of the Senate (35 U.S.C. 3). Each 
appeal must be heard by not less than three members of the Board of Appeals. 
Normally the pressure of other duties prevents the Commissioner and Assistant 
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Commissioners from participating in and deciding appeals so that the examiners 
in chief are relied upon to perform the functions of the Board of Appeals. 

The duties of the members of the Board of Appeals are difficult and exacting 
and its members are chosen with great care. The statutes require the examiners 
in chief to be persons of competent legal and scientific ability and these abilities 
are essential since the Board hears and decides appeals involving the patentability 
of inventions in the highly technical fields of mechanical engineering, including all 
phases of aviation, electrical engineering, including all fields of electronics, civil 
engineering, chemistry, physics, including atomic physics, etc. Each of the 
present examiners in chief has either an engineering or a scientific degree and each 
is a member of the bar or has a law degree. Each has had at least 25 years 
experience in the patent examining operation conducted by the Patent Office. 

The decisions of the Board of Appeals are final in the Patent Office but are 
subject to court review. Thus appeals from the decisions of the Board of 
Appeals lie to the Court of Customs and Patent Appeals, or review may be 
sought by civil action against the Commissioner of Patents in the District Court 
of the United States for the District of Columbia. 

However, the Board’s decisions are very highly regarded by the patent profes- 
sion and court reviews of less than 9 percent of its decisions are sought. Not- 
withstanding the very heavy workload of the Board of Appeals, its decisions 
are affirmed by the courts in approximately 87 percent of the cases reviewed by 
the courts. 

The salaries of the examiners in chief are presently fixed in accordance with 
the provisions of the Classification Act of 1949 and they are now in GS-15 with 
top-of-grade salaries of $13,970 each. The grades of other positions in the Patent 
Office in which the incumbents are involved in patent examination have improved 
in recent years, and in some cases exceed that of, the examiners in chief, the 
grade of the examiners in chief having remained unchanged. 

In the official request for this legislation to correct the present inequity, a 
table listing some of the top-level positions in the Patent Office in the order of 
relative importance, was submitted to the Congress, a portion of this table 
being as follows: 


The proposed legislation in 8. 1845 (H.R. 8479) gives the Secretary of Com- 
merce authority to remedy the present inequity by authorizing him to fix the 
rates of basic compensation of the examiners in chief (and designated exam- 
iners in chief) at rates not in excess of the maximum provided for positions in 
grade GS-17 of the general schedule under the Classification Act of 1949, as 
amended, which is now $16,335. 

Both the Department of Commerce and the Bureau of the Budget have ap- 
proved and recommended that legislation concerning the compensation of the 
examiners in chief be enacted. The Civil Service Commission in an official 
letter dated July 10, 1959, to the Department of Commerce, a copy of which was 
sent to Mr. Johnson, counsel for your committee, stated that, in the opinion of 
the Commission, the positions of the examiners in chief in the Patent Office 
would justify a higher grade than GS-15, but that there was very little likeli- 
hood they could be placed in a higher grade under the Classification Act due to 
the stringent space limitation imposed upon them by the act. 

In my opinion the relief provided by this legislation is urgently needed to 
eorrect an unfortunate condition which exists in the salary structure of the 
Patent Office. 


Mr. Watson. We have in the Patent Office, as you know, a final tri- 
bunal known as the Board of Appeals. From the final decisions of 67 
examining divisions the dissatisfied applicant for patent can file an 
appeal to that Board and receive its decision. From the decision of 
the Board if he is dissatisfied he further goes to one of two of the local 
courts, namely, the Court of Customs and Patent Appeals, comprising 
five judges who receive those appeals from the Patent Office in both 
patent and trademark matters, or to the District Court of the United 
States for the District of Columbia. 
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Mr. Davis. What percentage of appeals do vouhavet 

Mr. Watson. I think about 9 percent of the final decisions of the 
soard of Appeals are appealed. That figure appears in my prepared 
statement. 

Mr. Davis. How many appeals do you have from the first decision 

Mr. Warson. We have pending before the Board of Appeals some 
9,500 appeals. 

Mr. Davis. Out of how many applicants ? 

Mr. Watson. We have pending now in the Patent Office nearly 
200,000 applications. 

Mr. Davis. And 9,500 are appeals from approximately 200,000 
decisions 

Mr. Watson. We have about 200,000 applications pending final 
disposal. The 9,500 appeals relate to approximately 45,000 applica- 
tions which had been finally rejected at the first decisiun stage of 
prosecution during fiscal year 1959. We are about 2 years behind 
in the decisions of the Board so we have a very considerable bottleneck 
which we are attempting to correct. 

Mr. Davis. Does your Board of Appeals give real attention to these 
appeals and give them a careful hearing / 

Mr. Warson. It very definitely does. That is their sole purnose, 
and T might say the good reputation of the Patent Office depends on 
the skill and judicial attitude of the members of the Board of Appeals. 

Mr. Davis. They do not just run over them ¢ 

Mr. Watson. They do not. The Board of Appeals is in effect an 
administrative court. They ave both lawyers aud scientists and con- 
sider each case on its merits. Title 35, United States Code, requires 
that they be persons of competent legal knowledge and _ scientific 
ability. The applicant may, if he chooses, appear in person and 
argue his case. So we have as our final tribunal this group of dis- 
tinguished men who are both scientists and lawyers. The present 
Board are the successors of a board first established in 1861 with a 
membership of three. In 1927 it was increased to six: in 1930 to 
nine; in 1946, by reason of the increasing number of appeals the Con- 
gress passed a law which enabled the Commissioner for a period of 
3 years to designate “any patent examiner of the primary examiner 
grade or higher, having the requisite ability to serve as examiner-in- 
chief for periods not. exceeding 6 months each. An examiner so 
designated shall be qualified to act as a member of the Board of Ap- 
peals. Not more than one such primary examiner shall be a member 
of the Board of Appeals hearing an appeal.” This temporary au- 
thorization was reenacted without the 3-year time limitation as Public 
Law 452 on March 4, 1950. Presently there are 10 primary examiners 
designated to serve as examiners in chief. 

In 1958, during the last session of Congress, the number of perma- 
nent members of the Board was increased to not more than 15 by 
Public Law 85-933. Presently 13 have been appointed or nominated 
to vacancies but they will all be filled. I had hoped it would not be 
necessary to fill all of the positions authorized but the number of ap- 
peals have increased at such a rate that it is now necessary to fill the 
remaining vacancies. 

Mr. Davis. What are you asking for now ? 
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Mr. Warson. We are asking for the passage of the bill which will 
enable us to reimburse the Board at a higher level not to exceed the 
top salary level grade GS-17. Presently they are in grade GS-15. 
That means there will be a possibility, if this bill becomes law, to 
-aise them from $13,970 to $16,335. 

Mr. Davis. How many positions 4 

Mr. Watson. Not more than the 15 regular members and not more 
than about 12 of the designated members. 

Mr. Davis. That is suflicient to carry on the work ? 

Mr. Watson. Yes, it will be, we hope, although with the increased 
workload of the Patent Office in the examining divisions there is an 
increasing number of appeals. We are trying to stem that at the 
source by all manner and means but how we will be in another year 
is problematic. But I do think that with the law giving us 15 mem- 
bers and the right to designate primaries to assist, we will be able to 
handle the situation. 

Mr. Davis. What are the duties of an examiner in chief ? 

Mr. Watson. He is a member of the Board of Appeals. The 15 
examiners in chief constitute the Board of Appeals together. 

We have 13 regular members with the right to appoint two more. 
That will make a 15 total. They are Presidential appointees. 

Mr. Davis. In hearing those appeals do they sit as a group or 
individually ? 

Mr. Warson. As panels of three which hears each appeal from a 
final rejection of a primary examiner. 

Mr. Davis. Have you increased the number in the last 5 years? 

Mr. Watson. Yes; we have increased them from 9 to 13 just this 
year. 

Mr. Davis. Have you gone before the Civil Service Commission in 
the past for supergrades for these examiners in chief ? 

Mr. Watson. The Department of Commerce has and the Depart- 
ment has a representative here if you would like to question him. 

Mr. Davis. Can you tell us what the Civil Service Commission did 
about. it ? 

Mr. Warson. I have a copy of a letter addressed by Mr. Trons of 
the Civil Service Commission to Mr. Carlton Hayward, Director of 
Personnel of the Department of Commerce, in which he said the grade 
was entitled to be more than grade 15. 

Mr. Davis. What did he sav it was entitled to be? 

Mr. Watson. IT can read the letter to you. 

Mr. Davis. Suppose you put it in the record and we will study it. 

Mr. Watson. I will put it in the record. 

Mr. Davis. Would that letter answer this question as to whether 
the Commission has approved a grade 17 for these examiners ? 

Mr. Watson. Tam not sure. 

Mr. Davis. Do vou know if the Commission has? 

Mr. Watson. No, I do not. T believe the Department in its letter 
requested the Commission only to indicate whether these positions 
merit a higher level than GS-15. 

Mr. Davis. Furnish that for the record. 

Mr. Watson. I think the letter will make that clear. 
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(The letter referred to follows :) 
U. S. Civit SERVICE COMMISSION, 
Washington, D.C., July 10, 1959. 
Mr. CARLTON HAYWARD, 
Director of Personnel, 
Department of Commerce, 
Washington, D.C. 

DeAR Mr. Haywarp: In response to your request of June 8, 1959, we have re- 
viewed the classification of the positions of examiner in chief (member, Board 
of Appeals) in the Patent Office. In consideration of the wide range of subject 
matter fields with which these employees are concerned and the nature of the 
eases decided by them, we believe that their positions may be evaluated above 
the GS-15 level. 

We feel that the positions are stronger than the patent interference examiners 
provided for in grade GS-15 in the June 1958 standards and that they are also 
better than the GS-15 attorney positions on the Trademark Trial and Appeal 
oom the GS-15 level is appropriate for the examiner in chief positions, we 
are taking no further action at this time, since your letter of June 2 is not an 
official request for action. Even if you should submit these positions to us 
officially, there appears to be litle likelihood that they could be placed in grade 
GS-16 under the Classification Act in view of the stringent space situation im- 
posed upon us under the act. 

Sincerely yours, 
WARREN B. [rons, Pxecutive Director. 

Mr. Davis. Is there any difference between an examiner in chief and 
a designated examiner in chief ? 

Mr. Warson. Yes; there may be a difference in grade in their nor- 
mal duties. The designated examiner in chief is a primary examiner 
or a supervisor, a GS-14 grade or higher. ‘The members of the Board 
of Appeals, the examiners in chief, are at present in the GS-15 grade. 
The usually designated members are what we call primary examiners, 
each in charge of one of the 67 divisions of the Patent Office. How- 
ever, when designated to act as examiners in chief, as provided by 
Public Law 593, 82d Congress, they perform the same duties and ex- 
ercise the same "responsibilities as the permanent members 

Mr. Davis. At what grade / 

Mr. Warson. GS-15. The law, Public Law 85-933, which has al- 
ready been passed, enables us to pay them, while they are serving 
temporarily as members of the Board, at the established rate for the 
positions in which they are temporarily serving—the top of GS-15. 

Mr. Davis. The present law allows that ? 

Mr. Watson. Yes. 

Mr. Davis. You only pay them, then, from 14 up to 15? 

Mr. Warson. That is right. The ‘law provides that as soon as 
they resume their duties as primary examiners that increased pay 
drops back. 

Mr. Davis. If these supergrades which you we requesting should 
be granted how many other employees of grades 12, 13, 14, and so on 
would you say would be raised one or more ste at 

Mr. Watson. I would say none. This is a local situation with the 
Board of Appeals. 

Mr. Murray. Judge, I see where on July 30 of this year the Senate 
passed S. 1845 authorizing the Secretary of Commerce to increase 
the compensation of examiners in chief and designated examiners in 
chief to a rate not in excess of the maximum rate in grade 17. It 
puts them all in grade 17, 
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Mr. Watson. The bill passed by the Senate will remove these 
Executive appointee positions from the provisions of the Classification 
Act and permit the Secretary of Commerce to establish the rate of 
compensation at not to exceed the maximum rate of GS-17. Timagine 
that it will be established in conjunction with the Civil Service 
Commission. 

Mr. Murray. I understand this Senate-passed bill to say they will 
be placed at a salary not in excess of the compensation provided for 
grade 17. In other words, it could not exceed the maximum in grade 
17. 

Mr. Watson. That is the top limit. 

Mr. Murray. That is right. You are not satisfied with that legis- 
lation? 

Mr. Watson. I would be very happy if this became law. 

Mr. Davis. Are you appearing this morning to ask that this sub- 
committee approve S. 1845? 

Mr. Warson. The first sections that apply to the Patent Office, I 
urge approval of. 

The bill S. 1845, if enacted into law, does not create any additional 
positions above the number presently authorized by (35 U.S.C.) as 
amended by Public Law 85-933 of September 6, 1958. Neither will 
it affect the number of designated members which will vary with the 
number of appeals since (35 U.S.C.) provides: “Whenever the Com- 
missioner considers it necessary to maintain the work of the Board 
of Appeals current, he may designate any patent examiner of the 
primary examiner grade or higher, having the requisite ability to 
serve as examiner in chief for periods not exceeding 6 months each.” 

S. 1845 (H.R. 8479) will permit the Secretary of Commerce to fix 
the rates of the examiners in chief and the designated examiners in 
chief at not to exceed the top step of GS-17. Existing legislation, 
Public Law 85-933, provides for temporary increases in compensa- 
tion for the designated examiners in chief. Section 2 of Public Law 
85-933 provides: “Such designated examiners in chief may be com- 
pensated at the established rate for the positions in which they are 
temporarily serving, provided, that at the end of the period for which 
designated their rate of compensation shall be adjusted to what it 
would have been had such designation not been made.” S. 1845 (H.R. 
8479) will permit the Secretary of Commerce to fix different rates 
for the designated examiners in chief which may be lower than those 
of the permanent members, if he determines this to be more equitable. 
This flexibility appears very desirable since it will permit varying 
rates based upon individual abilities, competence, and experience. 

Mr. Davis. Any further questions ? 

Mr. Warunavser. T have no questions. 

Mr. Davis. Is there anything further you would like to say? 

Mr. Warson. I would say this, Mr. Chairman, that T have here 
in the room a number of interested persons. I will give the clerk their 
names. T would like to have you know that presently present are Mr. 
Harold B. Whitmore, at my left, who is past president of the Patent 
Office Society, and who is representing that organization. In the rear 
is Mr. Milton O. Hirshfield, president of the Patent Office Society. 

Representing the American Patent Law Association is Mr. Rob- 
erts B. Larson, first vice president of the American Patent Law As- 
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sociation, the entire American Patent Law Association being entirely 
behind the bill. Also, representing the National Council of Patent 
Law Associations is Mr. C. Willard Hayes. Representing the De- 
partment of Commerce is Mr. Kenneth F. McClure, Assistant Gen- 
eral Counsel, and this morning I gave to the clerk a letter from the 
Secretary of Commerce endorsing the bill, the matter having been 
processed with the Budget Bureau. 

I believe it will save your time if I submit for the record a portion 
of an article entitled “The Board of Appeals of the Patent Office” 
published at pages 300-306 of the May 1958 issue of the Journal of 
the Patent Office Society. 

(The article referred to follows :) 


(Journal of the Patent Office Society, May 1958) 
Tue BoarD OF APPEALS OF THE PATENT OFFICE 
(By Jennie M. and Herschel F. Clesner) 


The patent examination system was reestablished in 18386 and has continued 
to the present time. The value of examination depends upon the facilities and 
the patent examining corps. The patent grant purports that a thorough and 
complete search has been made and the priority, unobviousness, and worldwide 
novelty of the invention acknowledged should establish validity. The commer- 
cial value of a patent is dependent on its validity. 

All administrative judicial functions of determination are lodged exclusively 
with the patent examiners and the Board of Appeals composed of examiners- 
in-chief. The patent examiner must properly evaluate the prior art, against 
the disclosure of the claimed invention in deciding whether it is novel and an 
advance in the art which would not be obvious to an ordinary person skilled 
in that particular technological field. 

The patent statute provides that when an examiner finally rejects an applica- 
tion for a patent, the applicant may appeal the decision of the examiner to a 
Board of Appeals. This Board of Appeals comprises nine examiners-in-chief, 
Presidential appointees, who are required to be persons of competent legal 
knowledge and scientific ability. The Commissioner of Patents and the Assist- 
ant Commissioners are also members of the Board of Appeals, but their other 
duties usually prevent them from personally acting and deciding appeals. 

A three-man panel of the Board hears each appeal. The applicant first sub- 
mits a brief. The examiner files an opposing statement. The applicant may. if 
he wishes, present his case orally before the Board. The Board reviews the 
entire applieation as to the facts and the law. In each instance the panel as- 
signs a member to write the decision. The decisions of the Board are final 
within the Patent Office on all questions of patentability of invention. The only 
appeal from this Board is either to the Court of Customs and Patent Appeals on 
the record or a de novo civil proceeding in the District Court of the United 
States for the District of Columbia. 


HISTORY OF THE BOARD OF APPEALS 


After the reinstitution of the examination system in 1836 the Commissioner 
had primary examiners investigate and report on cases which had been appealed 
to him. 

In the following vears the appeal to the Commissioner was placed on a more 
systematic basis. The decisions of the Commissioner of Patents in manuscript 
volumes began in 1858. The appeal to the Commissioner appears for the first 
time in 1855 in the Rules of Practice of the Patent Office. The practice was t& 
refer the investigation of most appeals to a board constituted for the oceasion. 
sioner. Uniformity of procedure and assertion of principle were not maintained 
as the boards constantly changed and the Commissioner could nét critically 
examine each report. The appointment of a permanent board of three examiners- 
in-chief, charged with the duty of hearing and determining all appeals from the 
decisions of the primary examiners, Was suggested. 
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In November 1857, the Commissioner detailed three primary examiners to act 
on appeals made to him, thus creating an unofficial permanent Board of Appeals. 
The Board wrote detailed opinions on the cases and the Commissioner would, 
as a rule, adopt these opinions as his decisions. He found the results to be 
satisfactory and asked Congress to give the Board a legal status. 

An act of Congress approved March 2, 1861, provided a system of two ap- 
peals within the Office, one from the examiner to a board of three examiners-in- 
chief, and the other from the Board to the Commissioner of Patents in person. 
This act gave statutory authority for the Board. Previous to the act, the Board 
in effect acted for the Commissioner in an appeal to him and a separate appeal 
from the Board to the Commissioner did not exist except possibly as the Com- 
missioner might personally reconsider a case. 

In 1912 President Taft's Commission on Economy and Efficiency made an in- 
vestigation of the Patent Office and recommended enlargement of the membership 
of the Board and that the appeal to the Commissioner be eliminated. 

The Secretary of the Interior, in 1924, appointed a committee to suggest 
methods for simplifying procedure in the Patent Office. This committee was en- 
larged the following year by the Secretary of Commerce when the Patent Office 
was transferred to that Department. The Committee’s first report was made in 
February 1925, and their final report in 1926. Both reports recommended that 
the appeal to the Commissioner from the Board be abolished. A bill was intro- 
duced in both Houses of Congress and hearings were held in December 1926. The 
bills became law March 2, 1927. The two appeals, to the Board and from the 
latter to the Commissioner within the Patent Office were replaced by a single 
appeal to the Board of Appeals on which the Commissioner, the Assistant Com- 
missioners and the Examiners-in-Chief could serve as members. The Board was 
empowered to hear appeals from the adverse actions of examiners upon applica- 
tions for patents, and from decisions in interference cases. The statute further 
required that each appeal shall be heard by at least three members of the Board 
of Appeals. 

On February 14, 1927, the Congress enacted an increase in the number of 
examiners in chief to six. With the continued increase in the Board of Ap- 
peals backlog and workload the Congress aproved an act, April 11, 1930, to 
increase the membership of the Board of Appeals to nine. However, this was 
not sufficient to carry the flood of patent work which flowed from World War 
II research and development. Public Law 620 of August 7, 1946, authorized 
the Commissioner of Patents for a time limit of 3 years, to designate exam- 
iners of primary grade or higher to serve as acting examiners in chief on the 
Board of Appeals. This temporary expedient was determined to be a permanent 
necessity and was reenacted without the time limitation as Public Law 452 on 
March 4, 1950. Its purpose is to permit the augmentation of the Board of Ap- 
peals by additional temporary members drawn from the examining corps 
to maintain the workload on a current basis. Numerous and repeated tem- 
porary designations are made to maintain the number of appeals on hand at a 
reasonable figure. The timelag and backlog have, however, continued to rise 
despite the tremendous workload assumed by the average Board member. 

Following increased appropriations by Congress the Patent Office increased 
the number of examiner assistants engaged in patent work from a low of ap- 
proximately 600 at the end of 1955 to a high of about 1,050 at present, in an 
effort to reduce the current backlog of pending applications to a reasonable num- 
ber. This enlargement of the examining corps and the intensifying of efforts 
to reduce the backlog of pending applications has correspondingly increased the 
number of appeals filed. 


BOARD OF APPEALS TIMELAG, BACKLOG AND WORKLOAD 


In the fiscal year 1955, 3.181 appeals were filed ; 7,050 were filed in fiscal year 
1956; and 6,174 were filed in fiscal year 1957. The total number of cases await- 
ing action by the Board of Appeals has increased from 1,504 as of December 
1935 to about 7,771 as of April 30, 1958. The timelag for cases submitted on 
brief decided by the Board of Appeals in 1951 was 16 months. At present the 
timelag in such cases has increased to 28 months, and the timelag of cases 
submitted calling for oral argument decided by the Board of Appeals has corre- 
spondingly increased. The timelag between appeal and decision is now 26 
months whereas in 1954 it was 15 months. 

Strenuous efforts have and are being made to cut the timelag and backlog 
of the regular patent examination process. However, it is no gain to the patent 
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applicant to have the timelag and backlog reduced in the process of the regular 
patent application examination merely to find an increased timelag and back- 
log confronting him on an appeal. 

To meet the appeal problem the Patent Office has had to assign, as acting 
Bourd members an average of seven other examiners each year since 1951. 
This has been necessary in attempting to maintain the backlog to approximate- 
iy 3,200 appeals. Yet this backlog has increased to 7,771 appeals even though 
the members of the Board of Appeals were aided by 7.6 acting Board members 
and 9.4 examiner assistants during fiscal year 1957. The acting Board members 
are usually grade GS-14 primary examiners. The examiner assistants are grade 
GS-13 specialist-examiners and assistant primary examiners. The Board now 
consists of 9 examiners in chief, 10 primary examiners on detail, and an assist- 
ant Commissioner. 

The average Board member participated in and wrote decisions in the year 
1951 to 1956, as follows: 


Year Participated | Wrote deci- 
in | sions in 
| 


This is an exceedingly heavy workload considering the number of decisions 
participated in, the number decisions to write, the complexity of technical subject 
matter involved, and that the Board reviews the application as to both the facts 
and the law. 

COMPARATIVE WORKLOADS 


The magnitude of this workload may be realized when one notes that it far 
exceeds that of a judge of the Court of Customs and Patent Appeals whose 
workload is considerable. This comparison is made because approximately 
70 percent of the cases heard by the Court of Customs and Patent Appeals are 
on appeal from the Patent Office. The courts sits en banc. Each judge is 
entitled to the aid of a law clerk. The court also has the benefit of a chief 
technical adviser who is scientifically competent and trained in the law. 

The average judge participated in and wrote decisions in the years 1951 
to 1956 as follows: 


Year Participated | Wrote deci- 
in sions in 
| 
| 


PERCENTAGE REVERSAL OF THE BOARD OF APPEALS BY THE COURTS 


Despite the workload, the work of the Board of Appeals has been such that 
the Court of Customs and Patent Appeals, has only fully reversed the Patent 
Office 13 percent in the years 1951 to 1957, as to the total number of appeals 
filed from the action of the Board of Appeals. 

An applicant dissatisfied with the decision of the Board of Appeals may, 
unless appeal has been taken to the U.S. Court of Customs and Patent Appeals, 
have remedy by civil action against the Commissioner in the U.S. District 
Court for the District of Columbia. This court may adjudge that applicant 
is entitled to receive a patent for his invention, as specified in any of his 
claims involved in the decision of the Board of Appeals. This court only 
fully reversed the Patent Office 10.2 percent in the years of 1951 to 1957, as 
to the total number of appeals filed from the action of the Board of Appeals. 
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Mr. Davis. Thank you very much, Mr. Commissioner, for your 
testimony. 

Mr. Watson. Thank you, Mr. Chairman, for the opportunity which 
you have given us to appear. 

Mr. Davis. We will now hear from the Treasury Department, rep- 
resented here this morning by Mr. W. W. Parsons, Administrative 
Assistant Secretary, and Mr. Dana Latham, Commissioner of In- 
ternal Reveru>. We have previously discussed this matter with Mr. 
Latham. Mr. Parsons, do you want to cover anything other than 
has already been covered? 


STATEMENT OF WILLIAM W. PARSONS, ADMINISTRATIVE 
ASSISTANT SECRETARY OF THE TREASURY 


Mr. Parsons. Mr. Chairman, I have a very brief statement I would 
like to make which I think will answer your question. 

Mr. Davis. Very well. We do not want to cut you off. We will 
sit after 12 o’clock if necessary. I just thought if we could shorten 
it without cutting anybody off we might do so. 

Mr. Parsons. Mr. Chairman and members of the subcommittee: 

T am here at your request. to present briefly the comments of the 
Treasury Department on the matter before you this morning. I 
understand that Congressman Mills, of the House Ways and Means 
Committee, referred to your committee an estimate of needed salary 
adjustments, which Commissioner of Internal Revenue Latham had 
submitted in response to Mr. Mills’ request. Therefore, the matter 
before you originated as a result of a recommendation in a report 
made in 1957 by the Subcommittee on Internal Revenue Taxation 
of the House Ways and Means Committee. 

T can assure you that provision of additional supergrade positions 
in the Internal Revenue Service is essential for effective administra- 
tion and enforcement of tax laws and regulations. I am certain that 
this subcommittee is as interested in facilitating the meeting of this 
objective as is the Treasury Department, and therefore the Depart- 
ment requests your assistance in that direction. 

The estimate submitted to Congressman Mills, and which has been 
referred to you, is compatible with sound principles of salary admin- 
istration; with the size, scope, and importance of the operations of the 
Internal Revenue Service; and with the responsibilities assigned to 
senior personnel in that Service. This subcommittee can be assured 
that grades and salaries of supergrade or higher positions in the Inter- 
nal Revenue Service will be approved only after the usual thorough 
evaluation of the sort. we presently make in the Office of the Secretary 
of the Treasury for all supergrade positions in the Department. 

Commissioner Latham is here to speak for the Internal Revenue 
Service and at this time he wishes to make some comments on this 
matter. 

Mr. Davis. Very well, Mr. Latham. 


STATEMENT OF DANA LATHAM, COMMISSIONER OF INTERNAL 
REVENUE 


Mr. Laruam. Mr. Chairman, I do not want to unduly prolong this 
matter but, as you mentioned, I have had the privilege of an informal 
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meeting with Mr. Murray and yourself, and Mr. Belen, chief counsel 
of the committee, at the intercession of Mr. Mills. 

Mr. Davis. You have also submitted some information. 

Mr. Larnam. We submitted what we call our blue book. 

Mr. Davis. I have passed it out to some of the members. I do not 
know if you have seen it, Mr. Wallhauser. I leave it in your posses- 
sion until you can go through it. 

Proceed with your statement, Mr. Latham. 

Mr. Latrnam. The basis on which we proceeded in Internal Revenue 
was simply to look at the matter from the Commissioner’s standpoint 
first, and then to consider the Office of the Chief Counsel. As I have 
already told you, I am familiar, I believe, with your approach to the 
problem of supergrades and statutory rate positions, and we have made 
every effort to make our request consistent with that approach, as we 
understand it. 

We do not predicate this request for supergrades on the theory we 
are losing top personnel, except for attorneys. We base it on two 
grounds: First, that the positions and responsibilities warrant the 
supergrades; and second, that without them, we are having extreme 
difficulty in filling important. positions. 

You are all familiar with the fact that our people are highly trained. 
We cannot simply hire them off the street. ‘They do not become effec- 
tive until we have had them several years. 

Under our theory of decentralization, we have nine Regional Com- 
missioners, each of whom supervises from 4 to 10 District Directors. 
We have 64 districts. Prior to the reorganization, the Director of 
each district was called a collector of internal revenue, and was a Pres- 
idential appointee. Now we have no Presidential appointee in the 
Service except the Commissioner. All others are career employees, 
and I think that is a basic consideration to be remembered. 

The responsibilities of these Regional Commissioners and District 
Directors under our practice of decentralization are heavy. We be- 
lieve the duties of regional and some district heads warrant higher 
supergrade classifications, the grade of District Directors depending 
on the responsibilities and the size of the office. 

The problem of getting people to assume these important posts can 
be illustrated in this way: 

We recently had a vacancy for District Director in Chicago, which 
lias almost 2,000 employees and is a very difficult office to administer. 
We filled that vacancy with the man who was in charge of our Hart- 
ford district, which is much smaller than the Chicago district. Both 
positions are grade 16. If we had not had a dedicated man who was 
willing to take a reduction in real salary, in view of the greater cost of 
living in Chicago, we would have had even greater difficulty in filling 
that position. 

Take, for example, the position of chief of audit in a district such as 
upper Manhattan in the New York region. We had to search for 
weeks to get anybody to take that job because it is a GS-15 job. The 
man we wanted to move into this position was already GS-15 in a 
smaller district, with less responsibilities and subject to less criticism. 
Had we been able to give this man we we wanted a 16, we would not 
have had nearly the difficulty we encountered in filling the position. 

That situation extends throughout the field service. 
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What we propose here is to give a grade 18 to all our regional com- 
missioners. We feel their responsibilities fully justify that. 

Mr. Davis. Would that put you in a position where you still could 
not have advanced them an from the smaller place to upper Man- 
hattan ? 

Mr. Latuam. No; because a part of our plan would be that we would 
make the chief of audit position grade 16 in our 10 largest districts, 
Then we believe we could fill those jobs with able men without the dif- 
ficulties we have encountered. 

Mr. Davis. What would your plan have provided in the case of the 
man who did not go from the smaller place to upper Manhattan? 
Under your plan now would he be moved to an upper grade? 

Mr. Larnam. The man would remain in his same grade so long as 
he stays where he is, but he would go to a 16 should he transfer to upper 
Manhattan. 

Mr. Davis. What I am getting at is, Would you move all of them 
up now and leave yourself in the same position you found yourself 
in when you wanted to put a man in upper Manhattan ? 

Mr. Laruam. No; because we would differentiate based on the size of 
the district and the responsibilities. In our 10 largest districts we 
would make the chief of audit a grade 16 and we do not think we would 
have a particular problem because then we could move a 15 from a 
smaller district into that 16 position. 

We would take our district directors—some are grade 15 and some 
are grade 16, none are higher—we would take our 12 largest districts 
and move district directors to grade 17. The regional commissioner 
would move to grade 18, and then we would have very little difficulty 
in filling those very important positions. 

We do not believe this would leave us in a position where we could 
not move in the future, because we would differentiate between par- 
ticular positions based on their importance. I can assure you that 
in the 10 months that I have been Commissioner the problem of filling 
these particular vacancies is assuming increasing importance, and if 
we do not have something of this kind we are going to have to settle 
for less than the best for these very important positions. 

So far as the Chief Counsel’s Office is concerned, we have a some- 
what different situation. We have not only the problem of getting 
these people to move from one area to another, but also the difficulty 
of retaining them at all. This alarming situation was again brought 
to my attention yesterday in talking with our Chief Counsel. I will 
give you just one example; we can multiply them by the score: In 
what we call our Interpretative Division in Washington, we have 55 
lawyers. Thirty-eight new replacements have had to be brought into 
the Division since 1953, which means that we not only have a minority 
of experienced skilled lawyers here but also in the field. The same 
thing is generally true throughout the Chief Counsel’s Office. At 
present, unfortunately, it is merely what we might call a postgraduate 
school in taxation for young lawyers. We believe that if that Office 
is to function properly, we must have the needed supergrades to enable 
us to pay these lawyers more money and also to hold out financial 
inducement to them for a future within the Service. 

The practice of decentralization which I mentioned is as applicable 
to the Chief Counsel’s Office as to the rest of the Service because two- 
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thirds of our 550 lawyers are located in regional and district offices, 
working with our other people there. We believe there should be an 
increase In the number of supergrades available here and also the 
regional counsel in the various regions should be given supergrades 
commensurate with the responsibilities which they bear. ‘These law- 
yers, I do not need to tell you, are dealing constantly with the cream 
of the crop, so far as tax lawyers are concerned, and we definitely need 
to recruit and retain skilled lawyers in this field. 

‘These are the bases upon which we believe that the Internal Revenue 
Service needs additional supergrades. 

The statutory positions contemplated by the proposal are the 
Deputy, and the Assistant Commissioners, and the Chief Counsel, 
presently at grade 18 salary rates. We propose that the Chief Coun- 
sel have a statutory rate of $19,000, and, certainly, when you consider 
the number of lawyers under his direction, and the responsibilities 
which he bears, it is not out of line with positions in other bureaus 
and departments of the Government. 

Mr. Davis. You are proposing six of those statutory offices? 

Mr. Larnam. Six statutory rates would go to the Assistant Com- 
missioners, only four of whom are presently identified in our bluebook. 

Mr. Davis. You have, though, in the Office of the Chief Counsel 
one and you have two in the Office of the Commissioner, one in the 
Office of the Assistant Commissioner, and one in the Office of the 
Assistant Commissioner for Inspections as well as one in the Office of 
the Assistant Commissioner of Operations. That is three in the Office 
of the Assistant Commissioner. 

Mr. Larnam. There would also be the Deputy Commissioner, whose 
statutory rate had been $17,500; when the Classification Act pay 
increase went. into effect a year or so ago, it meant he was paid only 
the equivalent of the grade 18 salary. We would fix the Deputy 
Commissioner’s salary at $19,000. Then the Assistant Commissioners 
would take up the remaining statutory rates at not to exceed $18,500. 

Mr. Davis. So, you are asking for seven all told ? 

Mr. Lariam. Seven new positions at statutory rates. 

Mr. Davis. Let me ask you a few questions with reference to your 
employment. 

What is the current total employment in the Treasury Department ? 

Mr. Parsons. 76,011 as of June 30, 1959. 

Mr. Davis. What is the current employment in the Bureau of In- 
ternal Revenue ? 

Mr. Parsons. 50,216, on June 30, 1959. 

Mr. Davis. What was the employment in each 5 years ago? 

Mr. Parsons. On June 30, 1955, the number of employees in the 
Treasury Department was 79,180, and the number in the Internal 
Revenue Service was 50,910. 

Mr. Davis. Now, of the proposed additional supergrades, how many 
of those positions have been reviewed and approved by the Civil 
Service Commission ? 

Mr. Larnam. They have not been referred to the Commission, Mr. 
Chairman, for one primary reason: The request for an estimate of 
needed supergrades originated with Chairman Mills and his commit- 
tee, as you know. Our problem with respect to needing a general 
increase in number of supergrades, including most of these particular 
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positions, had been considered by the Civil Service Commission early 
in 1958. We did not believe it to be appropriate at this time to pre- 
sent the matter of grades in detail to the Commission, but we would 
be pleased to do so. 

Mr, Davis. Do you have any other request pending with the Civil 
Service Commission for additional supergrades ? 

Mr. Larnam. Yes; we have five pending, but we are advised that 
they simply do not have any available. 

Mr. Parsons. We included in our overall 1958 requests for the De- 
partment a substantial number of additional supergrades for the 
Internal Revenue Service along with other Treasury bureaus and 
there was not sufficient ceiling, shall I say, for the Commission to 
allocate the numbers in the sense that we feel are justified here. 

Mr. Davis. How many did you apply ? 

Mr. Parsons. I would have to get that figure for you, sir. It was 
something slightly less than the number being requested here. 

Mr. Davis. Will you please furnish that information for the 
record ? 

Mr. Parsons. Yes, sir. 

(The information requested follows :) 

In January 1958, for the purpose of assisting the Commission in making an 
estimate of additional supergrade needs, the Treasury submitted an estimate of 
150, including 114 for the Internal Revenue Service. 

In July 1958, when a limited number of additional supergrades became avail- 
able for distribution throughout the entire Federal service, Treasury applied for 
39, including 32 for Internal Revenue Service. In the October 1958 distribution 
of the additional supergrades, Treasury received 19, of which 14 were for the 
Internal Revenue Service. 

These statements do not include upgradings of supergrade positions, because 
such actions do not increase the number of supergrades. 

Mr. Davis. How many positions has the Civil Service Commission 
allocated to you in the past 2 years? 

Mr. Parsons. I have the figures here, sir. We currently have a 
total allocation of supergrade positions for the Department of 146. 
I have those distributed by the three grades if you would care to have 
them. 

Mr. Davis. Yes, sir. 

Mr. Parson. We have 101 grade 16’s, 35 grade 17’s, and 10 grade 
18’s. 

This number, I believe, includes approximately 20 that we have 
received within the last 2 years. However, let me check that figure 
for accuracy and provide it in the record. 

Mr. Davis. Very well. 

(The figure referred to follows :) 

The Treasury received 25 additional supergrades from the Civil Service Com- 


mission between July 1, 1957, and August 20, 1959. Nineteen of these were for 
the Internal Revenue Service. 


Mr. Davis. Do these additional supergrades requested actually 
mean new positions or reflect pay increases ? 

Mr. Parsons. These represent upgrading of all currently existing 
positions such as those the Commissioner described. 

Mr. Davis. Have you figured what the additional cost or what the 
cost per annum would be for these additional positions ? 
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Mr. Parsons. Yes, sir. They would cost, assuming the average 
grades, on an estimated basis, approximately $96,750. That would 
be the estimated cost based on the average increase. 

Mr. Laruam. That includes the executives. 

Mr. Parsons. Including the statutory rate positions. 

Mr. Davis. That is, the additional cost for these positions ? 

Mr. Parsons. That is right, sir. 

Mr. Davis. If you are granted an additional number of supergrades 
would you anticipate a general upward trend in grade charges 
throughout the entire classification system ? 

Mr. Parsons. There would be promotions of individuals to posi- 
tions below this level; that is right, sir, and some upgrading. I think 
that would be inevitable. 

Mr. Davis. To what extent? 

Mr. Parsons. Would vou want to comment on that, Commissioner 
Latham ¢ 

Mr. Larnam. We made an estimate of that, Mr. Chairman, the 
best way we could, and concluded that the figure, over and beyond 
supergrade changes, would be approximately $80,000 to $85,000 a year 
on account of upgradings within the entire service if we obtained all 
the supergrades requested. 

Mr. Davis. In this information which you furnished to the com- 
mittee in July 1959, on the last page there, or the first page of this 
subdivision No. 2, at the bottom of that page it says it 1s estimated 
that there may be upward of 85 positions that would be regarded 
from GS-14 to GS-15 at a cost of $120,275. 

That just includes promotions from one grade to another grade, 
the $120,275. That does not include, of course, the GS-12’s going 
up to GS-13, and GS-13’s going up to GS-14, and so forth? 

Mr. Parsons. I think the general point on that should be this. 
That all of our positions are subject. to review and application of 
civil service standards. If we have an individual currently in a 
GS-12 position and under the standards published by the Commis- 
sion, that position should be GS-13, I think today we should put 
them at GS-13. That is the way the system presumably does work, 
and should work. 

As a result of this, I do not think one should say that automatically 
there is a flow upward, but I think it is all subject to review and the 
application of civil service standards. 

Mr. Davis. The figures you have just given are your best estimate 
as to increased cost by reason of these additional supergrades? 

Mr. Parsons. Yes, sir. 

Mr. Larnam. We did not contemplate in Internal Revenue up- 
grading all the way down the line because of these supergrades re- 
quested. 

Mr. Davis. Does the Treasury Department have any means of con- 
trolling these grade increases ? 

Mr. Parsons. We make the review of the standards and their ap- 
plication to all of these particular positions by type. We review them 
very carefully and conscientiously, as does the Civil Service Commis- 
sion, to see to it that the standards are followed. 

Mr. Davis. If the Internal Revenue Service were to adopt a staffing 
pattern as proposed by this July 1959 justification booklet, what 
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would that do to the remainder of the staffing pattern in the Treasury 
Department ? 

Mr. Parsons. The two things are not directly related, sir. As you 
know the Treasury Department quite well yourself, we have many 
different types of programs and each one pretty well stands on its 
own feet. The Internal Revenue Service program is vastly different, 
for example, than our Customs Bureau program, and so on. While 
we do have supergrade and, perhaps, statutory pay problems in some 
of our other activities, none of them are really as acute as the condi- 
tions that the Commissioner has presented, and I do not believe that 
this would materially affect the other bureaus. Admittedly, in time 
we will have problems and we will have to come to you gentlemen 
with requests in that connection. However, we did not feel that this 
was the appropriate time to do it since this related to the matter that 
Congressman Mills had referred tous. This, I believe, will not in any 
way complicate the problems in our other bureaus. ‘There are some 
there, though. 

Mr. Davis. You have asked for what you think would be adequate 
provision for the Treasury Department ? 

Mr. Parsons. We, certainly, considering all the needs, sir, can get 
by for the present; that is right. 

Mr. Davis. We thank you very much for this information. Also, I 
want to thank you especially, Mr. Parsons, for the cooperation which 
you have extended to this committee during your Federal service and 
we regret very much that you will not be here any longer. 

I understand you contemplate leaving the Federal service. 

Mr. Parsons. I am leaving effective tomorrow. Tomorrow is my 
lastday. Iam transferring to California. 

Mr. Davis. I want to say that I, for one, regret that very much, and 
we do appreciate the cooperation which you have extended to this 
committee. 

Mr. Parsons. Thank you, sir. 

Mr. Rees. I would like to express my appreciation for the splendid 
service you have rendered your country as well as the Department. 
You have done a good job. 

Mr. Parsons. Thank you, sir. 

Mr. Murray. I would also like to join in the same remarks made by 
both Mr. Davis and Mr. Rees and, also, I would like to say that we 
have conferred with Mr. Latham, the Commissioner, on at least two 
oceasions at length about the request—the initial request—to Chair- 
man Mills who has shown an intense interest in this matter. 

T might say that I am in general sympathy with the objective sought 
by Commissioner Latham in this matter. 

Mr. Larnam. Thank you, sir. 

Mr. Murray. Thank you, Mr. Chairman. 

Mr. Davis. The subcommittee will adjourn until 10 o’clock tomor- 
row morning, at which time Dr. Bennett from the Bureau of Prisons 
will be the first witness. 

I am sorry, Dr. Bennett, we could not reach you today. 

(Thereupon, at 12:15 p.m., the subcommittee adjourned, to recon- 
vene Friday, August 21, 1959, at 10 a.m.) 
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SUPERGRADE AND RESEARCH-SCIENTIFIC POSITIONS 
IN VARIOUS FEDERAL AGENCIES 


FRIDAY, AUGUST 21, 1959 


House oF REPRESENTATIVES, 
SUBCOMMITTEE OF THE 
CoMMITTEE ON Post OFFICE AND CiviL SERVICE, 
Washington, D.C. 

The subcommittee met, pursuant to call, at 10 a.m., room 215, Old 
House Office Building, Hon. James C. Davis (subcommittee chair- 
man) presiding. 

Mr. Davis. The subcommittee will come to order, please. 

We are continuing this morning the hearings on the application 
from various departments for supergrade positions and Public Law 
313 positions. 

We regret that time ran out on us yesterday and we were not able 
to hear from the representatives of the Bureau of Prisons, the Small 
Business Administration, and the Administrative Office of the United 
States Courts. 

We are glad to have you gentlemen back with us and the first wit- 
ness is Dr. Bennett, Director of the Bureau of Prisons. 

Dr. Bennett, we are glad to have you with us and we shall appre- 
ciate having your statement. 


STATEMENT OF JAMES V. BENNETT, DIRECTOR OF THE BUREAU 
OF PRISONS 


Mr. Bennetrr. Good morning, Judge Davis, and members of the 
committee. 

Mr. Chairman and gentlemen of the committee, Iam James V. Ben- 
nett, the Director of the Federal Bureau of Prisons in the U.S. De- 
partment of Justice. 

I have a statement here, Mr. Chairman, that I have prepared for 
the information of the committee, and with your permission I will 
submit that for the record and just give you a brief statement of our 
needs. 

Mr. Davis. Very well, sir. 

(The prepared statement of Mr. Bennett follows :) 


PREPARED STATEMENT OF JAMES V. BENNETT, DIRECTOR OF THE BUREAU OF 
PRISONS 


We appreciate the action of the Senate authorizing the Attorney General 
to place three positions in the Bureau of Prisons in grade GS-17, and hope 
very much that the House of Representatives will concur. If enacted, this 
legislation will authorize a grade GS-17 for the four assistant directors and 
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for the special assistant for sentencing. Presently, the Civil Service Com- 
mission has been able to allocate only two of those positions in grade 17. 

The needs of the Bureau of Prisons for supergrade jobs have not been rec- 
ognized despite the fact that the size, hazards, and scope of our responsibili- 
ties have continued to grow. Our prisoner population is increasing at the 
rate of approximately 1,000 per year and we are receiving more difficult, 
aggressive, and dangerous prisoners. In addition, new responsibilities have 
been assigned to us by the Congress with respect to the presentencing diagnosis 
of prisoners and the submission of recommendations to the courts as to final 
disposition of defendants. 

The Federal Bureau of Prisons administers the largest prison system in 
the world, comprised presently of some 31 institutions of various types, in- 
cluding several maximum custody institutions, a series of correctional insti- 
tutions, 4 reformatories for youthful offenders, a number of camps, and a large 
medical center. The population of these institutions is presently 22,359, and 
it is anticipated that the population will increase to the point where it averages 
slightly over 23,000. 

An increasing number of bank robbers, narcotic racketeers, kidnapers, and 
other extremely dangerous types of offenders are being brought into Federal court 
and convicted. The rising tide of youthful offenders convicted of transporting 
stolen automobiles across State lines, forging Government checks, and using 
narcotic drugs present a tremendous challenge to prison administrators, diag- 
nosticians, and others who must develop methods and policies for their rehabili- 
tation and readjustment in the community. 

A further responsibility placed upon the Prison Bureau by the last Congress 
entails the making of recommendations to the courts on the disposition of 
pending cases. Whenever a Federal judge is in doubt as to the mental com- 
petency of a defendant or the most equitable and appropriate disposition of an 
offender he may request of the Prison Bureau a complete case analysis and its 
recommendations. Also, the Congress has directed we cooperate with the 
Director of the Administrative Offices of the U.S. Courts in developing the 
agenda for a conference of district judges on all matters related to sentencing. 

Beyond these responsibilities, there is the task of providing useful and stimu- 
lating employment to Federal prisoners. This is the function of the Federal 
Prison Industries Corporation which operates some 53 industrial shops producing 
goods for the Government, with a gross sales value of over $31 million annually. 
Dividends presently being paid into the Treasury annually aggregate $4 million. 
The Atlanta Penitentiary, for instance, manufactures cotton textiles, mostly for 
use in mail bags, and is a completely self-supporting institution. 

If our request for these supergrades is allowed it will enable us to place the 
five positions stated above in GS-17 and to place the wardens of four major 
institutions—Atlanta, Leavenworth, Alcatraz, and Chillicothe—in grade GS-16. 
It should be remembered that the wardens of these large institutions, in addition 
to administering and managing complex installations, are charged with the 
detention of some of the most difficult prisoners in the country, and directing the 
operations of large industrial factories which any place else would, by itself, 
justify a higher grade. These wardens of Federal prisons receive no perquisites 
fur which appropriate deductions are not made from their salaries. They are 
paid considerably less than are the wardens in many of the State institutions. It 
should also be borne in mind that the Bureau of Prisons is a completely career 
service. 


Mr. Bennett. This is a request that you concur in the action of the 
Senate in granting to the Bureau of Prisons three supergrade jobs in 
grade 17. These three jobs will enable the Attorney General to place 
in grade 17 the four Assistant Directors of the Bureau of Prisons and 
a special staff adviser on sentencing. 

The bill provides for only three additional jobs, but the Commission 
has already granted us two grade 17 jobs. 

Mr. Gross. Mr. Chairman ? 

Mr. Davis. Mr. Gross. 

Mr. Gross. May I interrupt. You state, a special officer on sen- 
tencing? 

Mr. Bennett. Special adviser on sentencing; yes, sir. 
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The last Congress enacted a statute which permits Federal judges 
to commit to the Attorney General and the Bureau of Prisons persons 
convicted of crimes against the United States for diagnosis and recom- 
mendation to the court as to the disposition of the offender. It was 
a new statute which broadens the sentencing alternatives available 
to the judge. A Federal judge may now sentence an individual under 
a definite sentencing provision. That is to say, 5 years, in which case 
the defendant becomes eligible for parole at the end of one-third of 
his sentence or the judge may, if he chooses, commit the man under 
a sentence where the judge specifies the minimum sentence and the 
maximum sentence. Or, the judge may, if he cares to do so, sentence 
him merely for the maximum term in which case he becomes eligible 
for parole at a time set by the Parole Board. 

Or, he may commit him to the custody of the Attorney General for 
diagnosis, observation, and recommendation as to the term to be 
served. 

It is a proviso that is being used in increasing numbers by the Fed- 
eral judges, particularly in cases where the judge has some additional 
information he needs about the person before he feels he could dis- 
pose of him, such as a person who is mentally ill, a defective, a sex 
deviate, or something of that kind, or, Mr. Gross, where the prisoner 
is brought in under rule 20 in one area for a crime committed in an- 
other area. Under the Federal rules, a person who commits a crime 
in the jurisdiction of San Francisco, and if he is apprehended in New 
York he may go before the judge in New York, plead guilty, and be 
sentenced. The New York judge, you see, needs detailed information 
as to the offense, background, and so on, from the San Francisco court 
and we supply that, in addition to making a recommendation as to 
the disposition of the case. 

Mr. Darts: Just by way of observation, Dr. Bennett, it looks to me, 
and has looked to me forsome time, that the criminals, crooks, gang- 
sters, and hoodlums, are getting the better of the law-abiding people 
in most of this new legislation and most of these new practices that 
are put into effect. They begin with the proposition that they may not 
be caught when they commit a crime and if they are caught, 1t may not 
be the first time that they have committed a crime, but maybe the 10th 
or 20th time, and the first time they go to court they have the oppor- 
tunity of fooling the jury, maybe fooling the court. If they are con- 
victed, then they have the opportunity of escaping and they have the 
opportunity of probation, parole, and all of those things. 

In the meantime, crime continues to increase and it looks like things 
are just converging toward a point where the crook and criminal have 
all the advantage and the law-abiding, tax-paying people just get it 
in the neck. 

Mr. Bennetr. By way of comment—I am not in any way disrupt- 
ing what vou are saying, Judge Davis—it is a fact that we are getting 
in the Federal system, as you know, an increasing number of offenders. 
Our prison population is increasing at the rate of nearly a thousand 
a year and a very large number of extremely serious offenders are be- 
ing committed to the Federal prison system. 

Incident to what you say, the average sentence being received by 
Federal offenders, and likewise by States, is increasing. The amount 
of time served for the commission of crime is now is, on the average, 
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taken across the board with the 200,000 prisoners in prison, longer, 
They are serving longer terms than previously. 

Mr. Gross. Is that because of the nature of the crimes? 

Mr. Bennett. I think so and also, as Judge Davis points out, the 
attitude of the judges, the attitude of the public and the prosecutors, 
That is all changing with regard to these people. 

They are receiving longer sentences and staying with us for a longer 
time. 

Mr. Davis. I think you ought to make it still longer myself. 

Mr. Bennett. Well, sir, we are getting plenty of them as you know. 

Mr. Gross. I do not want to pursue ‘this to the exclusion of your 
further statement. but this adviser is not operating in the capac ity 
of one who rehabilitates prisoners. He is an adviser as to the original 
sentence, is that correct 4 

Mr. Bennett. Yes, this is a person who prepares the reports to the 
judge, analyzes the case. and gets the information together for him, 
plus recommendations of the Department. 

Mr. Gross. He can be quite a substantial factor or instrumentality 
in doing precisely what the judge suggests ? 

Mr. Bennett. Exactly: ves, sir. 

Mr. Mr. Chairman? 

Mr. Davis. Mr. Wallhauser. 

Mr. Watinavser. How effective has this new position been as 
far as aiding the judge ? 

Mr. Bennett. At the present time—because we have not. been able 
to fill the job—we are doing it with our present personnel and the 
instances where the judge follows the recommendations of the Depart- 
ment have been quite high, Mr. Wallhauser. It is a new statute and 
the judges are acquainting themselves with it, but up to now T should 
say that close to 70 percent of the recommendations of the Bureau 
are being followed. 

Mr. Warinatvser. You feel that the legislation is good legislation 
and helnful legislation ? 

Mr. Bennett. I think so. 

T think that the judges generally agree that it is helpful to have all 
the information that they can get about the individual at the time 
thev commit him. 

Mr. Warinavser. Thank you. 

Mr. Davis. That position is not one to be filled by a visionary or 
dreamer or a person who is subject to being bamboozled by the tales 
that the habitual criminal puts up and does put up every time he 
talks? 

Mr. Bennerr. That is precisely the point, Judge. No, sir: that is 
not going to be a visionary. Incidentally, the final responsibility for 
the recommendation falls unon my office. 

Mr. Mr. Chairman? 

Mr. Davis. Let me ask one more question. 

Dr. Bennett, where is this person to be located, here in Washington ? 

Mr. Bennett. Here in Washington. 

Mr. Davis. He will deal then with these matters all over the United 
States? 

Mr. Bennett. Yes, sir. 

Mr. Davis. He will, of course, collect information and evaluate it 
himself and pass that on to the trial judge? 
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Mr. Bennetr. Yes, sir. Let me be a little more specific. 

When the judge commits a man, he commits him. to an institution 
usually in the area. If he is from your district, Judge Davis, and if 
there were some question about it, he would be committed to the At- 
Janta Penitentiary. Then the staff of the Atlanta Penitentiary, the 
yarious people, such as the warden, the classification people, and so 
on, would submit their recommendations, their diagnoses, of the case, 
giving a full statement and quite an elaborate statement to our office 
in Washington. In Washington we have it gone over again and this 
fellow would be the fellow who would take those reports and try to co- 
ordinate them and they would make their recommendations to me. 

Mr. Davis. Mr. Wallhauser ? 

Mr. Watinauser. I wonder what background or training this man 
would have to have ? 

Mr. Renner. First of all, he has to be a fellow we think is a 
knowledeeable individual as to the men who commit crime. We would 
feel that he nrobably should be a person who has worked in our office 
for a considerable time. We would also suggest that he should prob- 
ablv be an attorney, and he should also have some acquaintanceship 
with come of the behavior disciplines that account for crime, but he 
should he a mature. responsible, thoroughly informed individual with 
regard to crime matters. 

Mr. Gross. Will you yield ? 

Mr, Yes. 

Mr. Gross. You select him, is that correct ? 

Mr. Renner. Yes, the Attorney General on our recommendation 
would select him. 

Mr. Gross. On vour recommendation ? 

Mr. Bennett. Yes, sir. 

Mr. Chairman, the other three positions are for the Assistant Di- 
rectors of the Bureau of Prisons. of whom there are four. 

As T pointed out, our responsibilities are growing very rapidly and 
over the last 2 years we have increased at the rate of about a thousand 
additional prisoners per vear. Our system is becoming more difficult 
to administer because of the more serious offenders we are receiving and 
because we are receiving so many youthful offenders. 

As von know. the transportation of the stolen automobile in inter- 
state commerce becomes a Federal crime. That is the largest single 
caterorv of offenders we receive, about 6,000 of them a year. They are 
voune men. vouthful offenders, between the ages, usually, of 16 and 
20, 21, or 22. They all present quite serious problems and serious 
behavior problems. 

We are undertaking as best we can to try and provide them with 
opportunities to learn a trade, with opportunities to go to school. We 
are trying to rehabilitate them through every known techniaue and 
we are succeeding, T think, in a very considerable number of cases. 
We are sueceeding in cases which previously other agencies had not 
been able to reach. Tt is a discouraging job and it is an unhappy job, 
make no mistake about it, but we are trying through our office to set un 
programs of work such as, for example, vocational training that will 
have some influence upon changing these warped and hostile and ag- 
gressive personalities. That is one of the functions that comes under 
the heading of one of these Assistant Directors. We call it our classi- 
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fication program, the selection out of certain offenders for treatment in 
our various types of institutions. 

Our institutions are all graded, if you please. We have a series of 
maximum custody prisoners where the more serious habitual offenders 
go. We havea series of reformatories where the 21-, 22-, and 23-year- 
old offenders go. We have a series of these youth institutions where 
this group of automobile offenders and automobile thieves go, as I have 
just explained to you. 

We have a series of camps. We have a hospital for the mentally 
ill and for the very seriously sick prisoners, such as a man with cancer, 
advanced tuberculosis, or something of that. kind. We have a series 
of so-called correctional institutions where middle-aged offenders, 
who are not serious habitual offenders, are sent. ‘They are mostly men 
who receive sentences of 5 years or less. 

Then we are also responsible for the commitment to Public Health 
Service hospitals of persons convicted of violating the drug laws. We 
have to determine which of those who have violated the drug Jaws go 
to these hospitals and which come to our institutions. That respon- 
sibility falls upon one of these Assistant Directors. 

Another Assistant Director is the one in charge of our industrial 

rogram. We operate in the Federal prison system some 59 different 
industries producing goods for the Government itself, and our total 
sales last year were about $32 million with dividends returned to the 
Treasury this past year of about $4 million. 

Mr. Davis. Was that your net profit on the manufactures? 

Mr. Bennerr. Yes, sir. One of our largest industries is located in 
Judge Davis’ district at the Atlanta Penitentiary. It is a textile mill 
which manufactures heavy canvas duck which goes, to a very con- 
siderable extent, into mail bags. We are manufacturing a large per- 
centage of the mail bags and that, as I think you know, Judge Davis, 
at the Atlanta Penitentiary, is a completely self-supporting institu- 
tion. It does not cost the taxpayer a dime to run because our profit, 
if you please, on our operations equals the cost of operating that 
institution. 

The man in charge of that and of our other industries is one of the 
persons covered by this supergrade. 

Mr. Davis. That institution certainly sets a splendid example there 
in Atlanta for the benefit of the system, I think. 

Mr. Bennett. Thank you, Judge. 

By the way, if these supergrades are allowed here, it will enable 
us to raise the grade of the warden of the Atlanta Penitentiary to 
grade 16. The Commission has already surveyed the job and ap- 
proved it, and all that we need is the necessary slots, if you please. 

Mr. Gross. Mr. Bennett, that is probably the only industry in the 

Jnited States than can compete with the cheap Japanese labor in the 
manufacture of textiles. 

Mr. Bennerr. Well, sir, we sell our goods at current market prices 
as determined by what the going price is today. We do not undercut 
the market in any respect. 

Mr. Davis. Dr. Bennett, how many supergrade position do you have 
in the Bureau of Prisons now ? 

Mr. Benner. We have presently two grade 17 positions and four 
grade 16 positions. 
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Mr. Davis. As a matter of information, does Senate bill 1845, as 
it came to us from the Senate mean that if it is passed that you will 
add three additional supergrades to your total; or does it mean that 
three present GS-16 positions will be raised to GS-17 ? 

Mr. Bennevr. Mr. Chairman, we hope that this bill will be inter- 
preted by the Civil Service Commission as adding three additional 
positions. ‘That is devoutly to be hoped; yes, sir. That is the situation 
under which the Senate based its recommendation. 

Mr. Davis. Has the Civil Service Commission already reviewed the 
three positions which are provided for in this same bill? 

Mr. Bennert. Yes, sir, they have. 

Mr. Davis. What was their finding ? 

Mr. Bennerr. They allowed us grade 17, but had only two slots 
available for us. 

Mr. Davis. When did you receive your last supergrade allotment 
from the Civil Service Commission ? 

Mr. Bennett. I guess about a month ago. 

Mr. Davis. Has this all been cleared with the Bureau of the Budget 
also? 

Mr. Bennett. Ithinkso. This went through the regular procedure 
that requires that. As I recall, it had to go through the Bureau of 
the Budget and it had to go first to the Department and then through 
the Budget. 

Mr. Davis. Would these three positions be filled from a career stand- 
point, or would they be schedule C jobs for political appointment / 

Mr. Bennett. No, sir. 

These would be filled through career promotions. 

As I think you know, Judge, every position in the Federal Prison 
System is a career position and all promotions are made from within 
the service. 

Mr. Davis. Mr. Gross? 

Mr. Gross. That would be true of your initial adviser, the man you 
spoke of ? 

Mr. Bennett. I am not sure but we hope so in that case. 

Mr. Gross. That isall. 

Mr. Davis. Dr. Bennett, we appreciate very much this information. 

Mr. Bennett. Thank you so much, Mr. Chairman. 

Mr. Davis. Thank you for being with us. 

The next agency will be the Small Business Administration and we 
have from that agency Mr. Robert H. Montgomery, Deputy Admin- 
istrator. 

Weare pleased to have you with us, Mr. Montgomery. 


STATEMENT OF ROBERT H. MONTGOMERY, DEPUTY ADMINIS- 
TRATOR, SMALL BUSINESS ADMINISTRATION 


Mr. Monteomery. Thank you, very much, Mr. Chairman. 

Mr. Barnes, our Administrator, wanted me to express his regret 
at not being able to be here this morning. He had certainly hoped to 
be here. 

Mr. Davis. Some of us have discussed these matters with Mr. 
Barnes. He came over and at that time Mr. Murray, Mr. Rees, and 
I discussed this matter with him. I think we have talked about it 
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with him and we regret that he could not come today but we are glad 
to have you and we will be glad to hear your statement. 

We appreciate your statement. 

Mr. Monreomery. Thank you very much, Mr. Chairman. 

If it is the pleasure of the chairman, I have a relatively short state- 
ment which I would like to read. 

Mr. Davis. Very well, proceed. 

Mr. Monrcomery. Mr. Wendell B. Barnes, Administrator of the 
Small Business Administration, in his unavoidable absence, has re- 
quested me to appear before this subcommittee to describe the duties 
and responsibilities of the Small Business Administration’s 15. re- 
gional directors and to request legislation to make 15 supergrade 
spaces available to this agency so that these regional directors may 
be employed at a grade 16 level. 

The demands placed upon these key SBA officials fully justify a 
GS-16 allocation. The Civil Service Commission has reviewed three 
of these positions—Dallas, Kansas City, and Atlanta—and approved 
a GS-16 classification. In October 1958 the Commission allocated 
one supergrade space for our Dallas regional director. However, we 
did not consider it to be administratively sound to assign a grade 16 
to only one of the 15 regional directors and so advised the Commis- 
sion, urging that 15 supergrade spaces be assigned as quickly as they 
became available. This request for 15 supergrade spaces was predi- 
eated on the fact that the duties and responsibilities of each of our 
regional directors are identical and each has the same delegation of 
authority from the Administrator. Accordingly, we respectfully re- 
quest favorable consideration for 15 supergrade spaces for these 
positions. 

Under the Small Business Act this agency is charged with en- 
couraging free competitive enterprise by counseling and assisting the 
more than 4 million smaller businesses in this Nation. This is not a 
job that can be performed in Washington. It must be carried out in 
the areas in which the companies are located under direct. super- 
vision of our regional directors. 

Congress has assigned a variety of programs to the Small Business 
Administration. We make loans to small concerns. Last year over 
10,000 loan applications were filed in our regional offices. When major 
disasters strike, we set up emergency field offices and make disaster 
loans under the supervision of the regional directors. We make loans 
to State and local development companies to encourage local economic 
growth. 

Mr. Davis. What is the nature of the disaster loans you are making? 
To whom are they made and for what purpose ? 

Mr. Montcomery. They are made to small businesses that are dam- 
aged as a result of hurricanes or floods. We also have excessive rain- 
fall loans. 

Mr. Davis. They are made to anybody who comes within the defini- 
tion or the classification of small business ? 

Mr. Montcomery. Yes, sir. 

Through our programs we give aid to surplus labor areas and to 
low-income underdeveloped rural areas. We help small businesses 
with their technical and managerial problems. 

Mr. Davis. What kind of help do you give to the so-called surplus 
labor areas and the low-income rural areas? 
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Mr. Monrcomery. These are programs where we make our services 
available to the agencies that have primary responsibility in these 
programs. 

In the rural development areas the Department of Agriculture has 
primary responsibility, but we make our staff of technicians available. 

Mr. Davis. Give us an illustration of what you do. 

Mr. Montcomery. For example, in the rural development areas, 
we have consulted with the Department of Agriculture in West Vir- 
ginia and Kentucky, I believe, and we have made available our indus- 
trial specialists, financial specialists, who would try to point out pro- 
grams for self-help and self-development to improve general economic 
conditions of the area. 

Mr. Davis. For instance, in Kentucky you would undertake to 
show the tobacco growers how to determine the best methods to use? 

Tell me what you would do ina case like that. 

Mr. Montcomery. If there is a situation in Kentucky in which the 
tobacco growers are in a state of economic stress, we would do all 
that we could to point out possible other areas of business activity in 
that area that could be developed, particularly in that locality. 

Mr. Davis. You would do that in connection with the Agriculture 
Department ? 

Mr. Montcomery. Yes, sir. 

Mr. Davis. In the surplus labor areas, what would be the nature of 
vour assistance ? 

Mr. Montcomery. The assistance there, sir, would be generally 
slong the same lines. If it is a surplus labor area, let us say in any 
State, we would make our facilities available, our industrial special- 
ists, production specialists, financial specialists, and in cooperation 
with other Government agencies, work as a team and try to develop 
something that would utilize the capacity of that area. 

Mr. Davis. Would it be in the nature of setting up any new indus- 
tries or expanding old industries, lending money, or just what would 
you do? 

Mr. Montrcomery. It could be all three, Judge Davis. 

Mr. Davis. Very well, proceed. 

Mr. Montcomery. Here, again, we do not have the primary respon- 
sibility. That is the responsibility of the Department of Commerce. 

We see to it that small firms receive an opportunity to obtain Gov- 
ernment contracts. Last year we set aside over $1 billion of such 
contracts for exclusive award to small firms. 

These are some of the major programs of the Small Business 
Administration. There are many others I could mention—the pro- 
gram for the establishment of small business investment companies to 
make equity capital available to small concerns, for example. 

Mr. Davis. That is the new law that Congress passed setting up 
these small business investment companies ? 

Mr. Monrcomery. Yes. 

Mr. Davis. How has that progressed ? 

Mr. Montcomery. We have licensed approximately 22 small busi- 
ness investment companies so far. 

Mr. Davis. Are they confined to one or more sections of the country 
or are they pretty well distributed over the country ? ; 
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Mr. Monteomery. I do not think there is any concentration, Judge 
Davis. However, we do not have them spread throughout the country 
as yet. There is not a concentration in any one area. 

Mr. Davis. I have been informed that one or more of them have 
been set up in Atlanta. 

Mr. Monrcomery. Yes, sir. 

The important thing, however, is that all these programs are not 
Washington programs. They are programs that must operate in the 
areas in which the business firms are located. 

The responsibilities of our regional directors have increased mate- 
rially since 1953. Over the years the original agency programs have 
been enlarged and strengthened. New programs have been added. 
It has been our policy to decentralize and to delegate to the regional 
directors maximum authority to act finally on all these programs. 
Apart from their operating duties, the regional directors are required 
to act as spokesmen for the small business program, to consult with 
‘ iocal financial, industrial and civil groups, colleges, and universities 

e: and to deal with top echelon Government officials and important 
a oflicials of private industry and finance. 

: This request for 15 supergrades for the regional directors has been 
discussed with the Bureau of the Budget. We have been advised 
# that, as to the three positions that have been classified as GS-16, the 
Bureau has no objection to this agency’s request. As I have indicated, 
ali 15 regional director positions are identical. However, to date, 
because no supergrade spaces have been available for assignment, no 
classification has been made by the Commission of the remaining 12 
positions. 

That concludes my statement, Mr. Chairman. 

Mr. Davis. You referred to the three positions that have been 
classified as GS-16. That was Dallas, Kansas City, and Atlanta? 

Mr. Monvrcomery. Yes, sir. 

Mr. Davis. The others have not been classified at all by the Civil 
Service Commission ? 

Mr. Monreomery. That is right. 

Mr. Davis. That was not just a spot check of those three positions 
to apply to all of the regional director positions? They just made 
those for individual! information as to the regional directors in Dallas, 
Kansas City, and Atlanta? 

Mr. Montgomery. Yes, sir. 

Mr. Davis. What you are saving is that the duties of all of them 
are the same and they should all be on the same grade level ? 

Mr. Monteomery. Yes, sir. 

Mr. Davis. Mr. Gross? 

Mr. Gross. No questions just now. 

Mr. Davis. What is your current, total employment ? 

Mr. Montcomery. 2,025, approximately. 

Mr. Davis. How does that compare with your employment as of 2 
years ago? 

Mr. Montcomery. Approximately 2 years ago it would have been 
approximately 1,300 or 1,400. 

Mr. Davis. That then is 600 or 700 more than you had 2 years ago? 

Mr. Monteomery. Yes, sir. 
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Mr. Davis. To what do you attribute that rather sizable increase / 

Mr. Monrcomery. I think the increasing demand in our loan pro- 
gram is one of the prime reasons for it. 

Of course, we have had the new assignment of the small business 
investment activity under the Small Business Investment Act. I 
would say that those are the two main reasons, Judge Davis. 

Mr. Davis. What does your agency do or what has it done toward 
compliance with the President’s directive to reduce your personnel by 
2 percent, and to comply with the requests of this subcommittee that 
efforts be made to reduce it by 10 percent? 

Mv. Monrcomery. In the last fiscal year we made a saving of 5.7 
percent of available funds. That is, salaries and expenses. 

We estimated that the cost of the Pay Act, as a result of the Federal 
employees’ pay legislation, to be $1,167,000 and of this we requested 
only $919,800 from the Bureau, which represented a cut of 2.1 percent. 

We accomplished these savings by maintaining a rather strict con- 
trol over the allocation of jobs to the field offices as well as Washing- 
ton. We only filled jobs where the necessity was clearly demonstrated. 

Mr. Davis. What controls do you maintain over the filling of posi- 
tions in the field and at what level of grades do you require them to 
come in ? 

Mr. Monrcomery. We maintain a central control on that, Judge 
Davis, in the Controller’s Office here in Washington and we allocate 
jobs based on a system of work measurement, which is rather exten- 
sive in our agency, in which we maintain records on the time spent 
on various functions and the time to complete a unit of work, and 
when the demonstrated load is there we will allocate positions to that 
oflice to perform that work. 

Mr. Davis. We have tried to get agencies to have a functional sur- 
vey. Did you have one in your agency ? 

Mr. Montcomery. I do not believe we did, Judge Davis. I was 
here once talking to the staff about that. I do not believe we did, sir. 
I assume you are saying as a result of this subcommittee’s efforts ? 

Mr. Davis. Yes. 

Mr. Montcomery. We do, of course, make surveys on our own from 
time to time. 

Mr. Gross. Mr. Chairman. 

Mr. Davis. Mr. Gross. 

Mr. Gross. Do you have a division of personnel ? 

Mr. Montcomery. Yes, sir. 

Mr. Gross. That is under your jurisdiction ? 

Mr. Montcomery. Yes, sir. 

Mr. Gross. Directly ? 

Mr. Montcomery. Yes, sir. 

Mr. Gross. How many new regicnal offices have you established in 
the past year ? 

Mr. Monrcomery. We have not established any in the past year, 
Mr. Gross. 

Mr. Gross. But you have established field offices ? 

Mr. Monteomery. Branch offices. 

Mr. Gross. Branch offices ? 

Mr. Monrcomery. Yes, sir. 
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Mr. Gross. How many of those ? 

Mr. Montcomery, Two. 

Mr. Gross. Two new branch offices in the past year ? 

Mr. Montcomery. Yes, sir. 

Mr. Gross. You have 15 regional offices and how many branch 
offices ? 

Mr. Montcomery. Approximately 43. 

Mr. Gross. Forty-three? 

Mr. Monteomery. Yes, sir. That includes Alaska, Hawaii, and 
Puerto Rico. 

Mr. Davis. We have found, Mr. Montgomery, that good results can 
be obtained through carrying on these functional surveys. Why have 
you not carried that out in your agency ? 

Mr. Montcomery. We have made functional surveys on our own 
to an extent. For example, we have taken our financial assistance 
program from the time an applicant comes into one of our field offices 
until the loan is closed, a step-by-step analysis of the work involved 
and the forms used and the procedures followed. We have done that 
type of survey. 

Mr. Davis. We are going to want to have more detailed dealings 
with you on that subject and our staff is going to be in touch with you. 
We certainly would like to have your cooperation. 

Mr. Monrcomery. We would like to work with you, sir. 

Mr. Davis. All your regional directors now are grade 15? 

Mr. Monveowrry. That is right, sir. 

~ Mr. Davis. What size staff do you have in each regional office ? 

Mr. Monteomery. They vary from approximately 70 in our 
smallest office to approximately 200 in our largest office at the present 
time. 

Mr. Davis. Where is your smallest office? 

Mr. Montcomery. Our smallest office is in Denver, Colo. 

Mr. Davis. And your largest is where ? 

Mr. Montcomery. I believe it is Dallas. It is between Dallas and 
Atlanta. They are pretty close. 

Mr. Davis. Is there any difference in the workload between one 
regional office and another ? 

Mr. Monteomery. Yes, sir. I think the size of the staff would re- 
flect a difference in workload, Judge Davis. However, the responsi- 
bility for all our programs clear across the board is the same in each 
region. 

Mr. Davis. Do you have assistant regional directors? 

Mr. Mynraomery. We had approval by the Bureau of the Budget 
and our appropriations provided for deputy regional directors this 
year and we are in the process of filling those at Grade GS-14. 

Mr. Davis. You have told us to some extent about the additional 
duties accruing to these regional dirtctors by reason of the establish- 
ment of small business investment companies. Have there been any 
additional duties and responsibilities falling on those regional direc- 
tors recently ? 

Mr. Montcomery. Yes, sir. In the last session of Congress we were 
authorized to set up a property sales and disposal program whereby 
small business would be afforded an opportunity to bid on the surplus 
property sales throughout the Government. That is one. 
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A second program is in the securing of research and development 
contracts whereby we assist small business in obtaining research and 
development contracts on an individual basis as to one small busi- 
ness alone, or in the formation of pools of small businesses to perform 
research and development contracts. 

Mr. Davis. What do you mean by performing research and develop- 
ment contracts? 

Mr. Montcomery. In the Department of Defense there are many 
research and development projects. This is an industrial research 
and development program having to do with missiles or aircraft, for 
example. Certain ones are suitable to be performed by small business 
people and we are looking over those contracts and determining, with 
the Department of Defense, what might be suitable, and trying to 
have those contracts awarded to small business. 

Mr. Davis. I was wondering if you were setting up a research and 
development department in your own agency ¢ 

Mr. Montcomery. No, sir, we are not. 

Mr. Davis. Iam glad to hear that because once they are established 
they grow like mushrooms. 

Mr. Gross. Mr. Chairman, may IT ask a question ¢ 

Mr. Davis. Mr. Gross. 

Mr. Gross. Do you hire consultants ? 

Mr. Monrcomery. We have, I think, one consultant on our rolls 
at the present time. From time to time, for special jobs when we do 
not have people to perform the work or the work is above the capacity 
of our people, we do hire consultants but not to any great extent. 

Mr. Gross. What would be their work ? 

Mr. Montcomery. Well, for example, on this research and develop- 
ment, this new program assigned to us, we did hire a consultant to 
help us set it up because we thought it was a very difficult area. We 
hired a consultant to set the program up and make the initial contacts. 
I believe he was with us for a period of about 3 months. 

Mr. Gross. Can you state who this consultant was? Was it a 
university or college or private consulting firm or who was it ? 

Mr. Monrcomery. He was from private industry. Ilis name es- 
capes meat the moment. Icansupply it for the record. 

Mr. Gross. That is not too important. He was from private in- 
dustry 

Mr. Monteomery. Yes. 

Mr. Gross. And you do not engage a great deal in the hiring of 
consultants ? 

Mr. Montcomery. That is correct, sir. 

Mr. Gross. What are they paid when you hire them ? 

Mr. Montocomery. $50 a day, I believe. 

Mr. Gross. And expenses ? 

Mr. Montcomery. Yes, sir. 

Mr. Davis. This man, I suppose, would have been someone from the 
investment or banking field ? 

Mr. Montcomery. This particular one was not, Judge Davis. He is 
an inventor and has been engaged in research and development activ- 
ities throughout his whole life. 

Mr. Davis. What would be the connection between an inventor in 
setting up these small business investment companies $ 
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Mr. Monrcomery. There would not beany,sir. I was talking about 
the use of consultants in the research and development program. 

Mr. Davis. We had been talking about the consultants you engaged 
to help you set up this department dealing with small business invest- 
ment concerns. 

Mr. Montcomery. I was referring to the research and development 
program. Perhaps I did misstate that. 

Mr. Davis. You did not have a consultant, then, in connection with 
that ¢ 

Mr. Montrcomery. No, sir; we did not. 

Mr. Gross. Iam hazy about this research and development program. 
Why were you called upon to set up a research and development 
program ¢ 

Mr. Monrcomery. We were called upon to set up a program whereby 
small business could participate in the research and development pro- 
gram as carried out, for example, by the Department of Defense in 
their missile program. 

Mr. Davis. But as I understand you have not set up any research 
and development organization in the Small Business Administra- 
tion? 

Mr. Monrcomery. Not to perform research and development. 

Mr. Davis. They have a program of that nature in the Department 
of Agriculture. 

Mr. Monreomery. That is right. 

Mr. Davis. And in some other departments, but you do not have a 
research and development program in the Small Business Adminis- 
tration 

Mr. Montcomery. No, sir. I am sorry if I did not make that clear. 

Mr. Davis. Mr. Montgomery, are any of these regional director 
positions schedule C or political appointments or are they all what 
might be called career people ? 

Mr. Montcomery. They are all in the career service, Judge Davis. 

Mr. Davis. Mr. Gross, any questions ? 

Mr. Gross. If you receive these additional supergrades would all 
the regional directors be promoted ¢ 

Mr. Montcomery. I think they would; yes, sir. 

Mr. Davis. Would the deputies be promoted from 14’s to 15’s or 
would they retain their present grades? 

Mr. Montcomery. We believe if the regional director is allocated 
at a grade 16 level the proper allocation for a deputy would be grade 
15, but there would be no other reallocations in the regional offices. 

Mr. Gross. May I ask, the State of Iowa is in the Kansas City 
region, is that correct ¢ 

Mr. Monteomery. The State of Iowa is in the Chicago region. Up 
until about 6 months ago it was split between Kansas City and Chi- 
cago and based on the ect: ja of our regional director it is 
now under the Chicago office. 

Mr. Gross. How many other States are in that region ? 

Mr. Montéomery. Part of Wisconsin, part of Illinois, and all of 
Indiana. 

Mr. Gross. Not all of Illinois? 

Mr. Montcomery. That is right. The southern portion of Illinois 
below St. Louis reports to Kansas City. We have a branch office in 
St. Louis that serves the southern Illinois area. 
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Mr. Gross. Why do you split States? Does that not cause com- 
plications ¢ 

Mr. Montcomery. The main reason, I believe, Mr. Gross, in setting 
up the regions and having some of the States split was the question 
of distance. 

Mr. Gross. I can understand that but it seems to me we have had 
some trouble—— 

Mr. Monreomery. With the split in Iowa, sir? 

Mr. Gross. I think it would be better if the States were in total. 

Mr. Montrcomery. We try to follow State lines as far as we can, Mr. 
Gross. 

Mr. Davis. Anything further? 

Mr. Gross. No. 

Mr. Davis. Mr. Montgomery, thank you very much for this in- 
formation. 

Mr. Montcomery. I appreciate the 

Mr. Davis. The next witness will Mr. Aubrey Gasque, As- 
sistant Director, Administrative Office of the U.S. Courts. 

You may proceed, Mr. Gasque. 


STATEMENT OF AUBREY GASQUE, ASSISTANT DIRECTOR (LEGAL), 
ADMINISTRATIVE OFFICE OF THE U.S. COURTS; ACCOMPANIED 
BY WILL SHAFROTH, CHIEF, DIVISION OF PROCEDURAL STUDIES 
AND STATISTICS 


Mr. Gasqur. Chairman Davis, I will try to make this as brief as 
possible. 

Judge Warren E. Burger of the circuit court of appeals was to ap- 
pear here this morning. Unfortunately, the court had a motion filed 
which was rather urgent and the court had to go in session. Judge 
Burger still plans to come here, if possible, before the hearings close. 

With me is Mr. Will Shafroth, Chief of the Division of Procedural 
Studies and Statistics. The Director is in Alaska. 

Let me say, at the outset, that the amendments we propose would 
not result in an increase of personnel, permanent positions or grades 
in the Administrative Office. 

The purpose of the first amendment, which we would like to see 
adopted, is merely to change the title of the Assistant Director of the 
Administrative Office of the U.S. Courts to Deputy Director, to reflect 
more accurately the level of responsibility assigned and to effect a 
greater uniformity in title with similar positions in other Federal 
agencies. 

I might say I am not the Assistant Director in this respect. There 
are three: The Assistant Director for Legal Activities, the Assistant 
Director for Management, and the Assistant Director to which I refer. 
That is a statutory position, in the act setting up the Office, and that 
title would be changed to Deputy Director. 

This is a technical amendment, and would not result in an increase 
in personnel, positions, or expenditures. This proposal was included 
in a bill, 8. 4142, during the last session of Congress and was passed 
by the Senate, but it was too late to obtain action in the House of 
Representatives. 
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I might say parenthetically that the individual concerned is Mr, 
William Ellis, a long-time Federal employee, for many years with the 
General Accounting Office. He was there several years as a GS-18 
before he came to the Administrative Office. He is well known to 
your staff. 

Mr. Davis. Yes. 

Mr. Gasqur. The second amendment, which we would like to have 
included in the bill, and the more important one, would provide the 
Administrative Office with the authority to hire an expert or consult- 
ant on a temporary basis to assist in organizing and conducting the 
study directed by Congress of the Federal rules of practice and pro- 
cedure in the fields of civil, criminal, admiralty, bankruptey, and 
appeals. 

Last year Congress gave this authority to the Judicial Conference 
of the United States so that it could keep the Federal rules under 
continuous study. Mr. Forrester handled the rules bill in the House 
and Senator Eastland handled it in the Senate. 

Mr. Davis. Let me ask you a question about that. How long has 
it been since the study and revision was made of rules of practice and 
procedure in the Federal courts ? 

Mr. Gasqtr. In bankruptcy, somewhere about 1920, although they 
have tried to improve them on a piecemeal basis all along. In civil 
and criminal, no study has been made since the rules were adopted 
in 1935 or 1937. In admiralty, it was somewhere in the twenties. 

This does not set up an ad hoc study with a large staff and so on. 
This merely sets up, vou micht say, the machinery for keeping the 
rules under continuous surveillance and study. 

Mr. Davis. I notice this act provides that the conference shall 
earry on a continuous study of the rules of practice and procedure 
now or hereafter in use and so forth. 

Mr. Gasqur. Yes, sir. 

Mr. Davis. You will not want to keep this consultant on a continu- 
ous basis, continuous study and employment ? 

Mr. Gasavr. Not at all. 

T might emphasize how this will work. In the first place, the 
Supreme Court has the duty of developing all the rules of practice 
and procedure in Federal courts. The Congress felt the Supreme 
Court was too busy, and also that it is not close enough to what is 
going on in the courts to develop those rules. 

Mr. Davis. T agree with you there. 

Mr. Gross. T do not know about that “too busy” statement, but I 
agree with the iudge. 

Mr. Davis. They are certainly not in touch with things down on the 
earthly level. 

Mr. Gasaeur. The Judicial Conference is setting up five commit- 
tees: civil. criminal, admiralty, bankruptcy. and appeals. Each com- 
mittee will include judges, private practitioners, and professors. 
Thev will be relatively small, I would say 8 or 10 on each committee, 
but they will be people from all over the country serving without pay 
and chosen from the bar, from the law schools, and from the judges. 
The bar associations in every section of the country, the judicial con- 
ferences in each circuit, will send proposals for changing the rules 
up to the respective committees, and then, of those which it is believed 
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are good, this committee will study them. Then they will send them 
back to the local bar association, et cetera, to look over, and then they 
will again come back up. It is at that point, when they come up here 
and a committee meeting is held for a few days—certainly not more 
than 3 or 4 days—it is for that time that we need the services of the 
expert. In the meantime, we will send out to him these various pro- 
posals and he will be able to look them over on his own time. 

Mr. Davis. I was just going to ask if he would be on a paid basis. 

Mr. Gasqur. No, sir. But when he is brought to Washington, or 
wherever the meeting is held, at that time he would be put on a per 
diem pay basis. 

As you know, we have the authority, we have gone to Congress and 
it has actually given us some money to hire staffmen. But now that 
we have begun organizing we feel that, even if we hired a staffman, we 
could not hire one that would qualify as an expert in the whole field. 
For example, in the criminal field there is a distinguished professor 
who is an expert in search and seizure but not in the other aspects of 
the criminal rules. In the civil field, one might be an expert on dis- 
covery but not in the other aspects. So in this way, rather than put- 
ting a staffman on the payroll for the committee, we would be able 
to get experts all the year round in the various facets for all five com- 
mittees for less than it would cost to put one man on full time. We 
will handle the administration in our office as it is now, so there would 
be no question of that. 

I might say that the committees as they operated before—the civil 
rules in 1935, and so on—had to hire experts on that basis. At that 
time, of course, it was under the Supreme Court. 

The type of people we would like to have would come from univer- 
sities and colleges and from private practice, and even if we estab- 
lished GS-17 or 18 positions they would not accept general Govern- 
ment employment. They are more interested in their professions. 

One really great merit in this whole rules study, as it has been set 
up by the Congress, is that it guarantees that the rulemaking author- 
itv will not be vested in one hand. That also is a disadvantage in 
hiring a staffman who might for years represent the attitude of a cer- 
tain group or who might for years choke off certain ideas and so on. 

You are familiar with the authority for experts. Virtually every 
agency has it. 

The Civil Service Commission has been consulted with respect to 
this and we are authorized by Mr. Irons to state that this request 
makes good sense; that it is not out of line at all with the present 
practice in executive departments and agencies: and that, in any event, 
each individual appointment would be subject to the prior approval 
of the Civil Service Commission. In other words, each individual 
appointee would have to meet all the requirements of the Civil Service 
Commission. 

On the $75 a day per diem, I might say in Government today the 
pay of experts ranges from $50 to $100. We chose $75 as a maximum, 
not meaning that we would necessarily pay a man $75 but that would 
be the maximum. That is not the top, the top being $100; and it is 
not the bottom, the bottom being $50; but some of the people we 
might want might have to be paid that much. 
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In conclusion, I say I think this would get us the best minds in the 
country on a given subject ; we could avoid putting a full-time man on 
a committee; and we could bring about an actual saving of dollars in 
os getting these experts for a very short time. 

E Mr. Davis. Have you made any estimate as to what the total cost 
of employing these experts would be ¢ 

Mr. Gasqur. We think the total cost would be less than the cost of 
one staffman for a year. I will go very wide and say this, if a staff- 
man costs $15,000 a year, this will not cost anything like that, not 
at all. 

I might say, Congressman Gross—he smiles when I make that com- 
ment—I was for some time on the staff of the Senate Post Office and 
- Civil Service Committee so I appreciate the aims of the committee. | 

it keep in such close contact with your staff members that I think they 
J would report to you if I got out of line. 
: Mr. Gross. There is very fresh in my memory the bill passed a year 
or two ago to set up a study of international rules of court procedures. 
At that time they asked for and obtained $5,000. As I recall the 
history of it, they came along last year and got $75,000 more. Then 
they came in and asked for another $75,000. I think we stopped them 
on that additional $75,000 and the assurance that would be A They 
have not even started the survey yet. 

So I have to take with some degree of skepticism the statement that 
some of these things are not going to cost anything. This started at 
$5,000 and would have gone to $150,000 if a couple of us had not 
taken an interest in the matter. 

Mr. Gasque. I think that with these committees, there is absolutely 
no occasion, and there will be no occasion, for providing any staff along 
the line that is suggested by some ad hoc studies. In the first place, it 
is not an ad hoc study; it is a continuing study; and it is organized 
with people who will be appointed as a matter of prestige. They will 
—- serve on these committees, and the work will be done among the bar 
Be associations, the judicial conference, and so forth. It is not to be 
done primarily by paid personnel, because, I say quite frankly, we 
could not hire paid personnel to do it. It is an entirely different 
situation, 

ii Mr. Gross. In what bill does your appropriation come ? 

: Mr. Gasqus. It would come Gus the Congress. We would have to 
justify every dime before the Appropriations Committee. 

Mr. Been. Is it in the appropriation for the courts ¢ 

Mr. Gasgue. It is in this very small appropriation for the Adminis- 
gt trative Office. So it is tied down that closely, and Congressman 
pees Rooney gives no indication of giving us very much. 

Bi Mr. Gross. In what appropriation is that ? 

Mr. Gasque. Justice, for the judiciary. Actually, as I say, this 
authority to hire experts was in the appropriation bill, but in confer- 
ence it was felt that it was substantive legislation and should come 
through here. It was approved in the Senate. 

Mr. Davis. How many of these experts or consultants is it antici- 
pated you would have on the payroll at one time ? 

Mr. Gasque. I could be wrong, but I think many times we will have 
none on the payroll at all. I think when the committee meetings take 
place—and that will not be more than twice a year—at that time we 
will bring a man in for a week. 
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Mr. Davis. Just one man ? 

Mr. Gasque. One man for each committee, but even so you have 5 
weeks only. 

Mr. Davis. How many committees are there / 

Mr. Gasque. There are five, sir. In other words, the total employ- 
ment for those various experts for a year would be less than one staff- 
man. I cannot conceive of it being as much as one staffman. 

Mr. Davis. You said it would be way less than one staffman ¢ 

Mr. Gasque. Yes. I cannot conceive of its being more than that. 

Mr. Davis. We thank you very much, Mr. Gasque, for this in- 
formation. 

Mr. Gasque. Thank you, Mr. Chairman and gentlemen. 


(The following prepared statement was submitted for the record :) 


PREPARED STATEMENT OF THE ADMINISTRATIVE OFFICE OF THE U.S. Courts 


Mr. Chairman and members of the committee, we appreciate this opportunity 
of appearing on behalf of the Judicial Conference of the United States, and of 
the Administrative Office, in support of two amendments to 8. 1845 which we are 
presenting to the committee. 

Let me say, at the outset, that the amendments we propose would not result 
in an increase of personnel, permanent positions or grades in the Administrative 
Office. 

The purpose of the first amendment, which we would like to see adopted, is 
merely to change the title of the Assistant Director of the Administrative Office 
of the US. Courts to Deputy Director, to reflect more accurately the level of 
responsibility assigned and to effect a greater uniformity in title with similar 
positions in other Federal agencies. This is a technical amendment, and would 
not result in an increase in personnel, positions, or expenditures. This proposal 
was included in a bill, S. 4142, during the last session of Congress and was 
passed by the Senate, but it was too late to obtain action in the House of 
Representatives. 

The second amendment, which we would like to have included in the Dill, 
and the more important one, would provide the Administrative Office with the 
authority to hire an expert or consultant on a temporary basis to assist in 
organizing and conducting the study directed by Congress of the Federal rules 
of practice and precedure in the fields of civil, criminal, admiralty, bankruptcy, 
and appeals [72 Stat. 356]. As you know, such authority was placed by the 
Senate in H.R. 7348, the appropriations bill, but was deleted in the conference 
between the House and Senate as involving substantive legislation. This au- 
thority would make it possible to hire on occasion an expert or consultant 
renowned in his respective field of the law, and to fully benefit from his knowledge 
and experience, without having to place such an individual on the Federal pay- 
roll on a permanent basis. Expenditures under this authority would, of course, 
be minimal. 

As the committee knows, the basic authority for the employment of experts 
and consultants is contained in section 15, Public Law 600 (5 U.S.C. 55a), enacted 
in 1946, enacted in the interest of uniformity throughout the Government. 

The section provides : 

“The head of any department, when authorized in an appropriation or other 
act, may procure the temporary (not in excess of 1 year) or intermittent 
services of experts or consultants or organizations thereof, including stenographic 
reporting services, by contract, and in such cases such service shall be without 
regard to the civil service and classification laws (but as to agencies subject 
to the Classification Act of 1949 at rates not in excess of the per diem equivalent 
of the highest rate payable under the Classification Act unless other rates are 
specifically provided in the appropriation act or other law) and, except in the 
case of stenographic reporting services by organizations, without regard to 
section 3709 of the Revised Statutes.” 

This section now represents the basic general authority to procure and utilize 
the services of experts and consultants. However, standing alone, the provision 
grants no authority at all for such employment. It is operative only when the 
head of any department or agency is authorized by Congress to use the provision. 
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While the explicit reason for requiring such implementing authority was not 
stated, obviously the primary objective was to provide a measure of congressional 
control, reserving to Congress the opportunity to review the requirements of all 
departments and agencies for such services and to provide such limitations on 
expert and consultant usage as it might deem advisable. 

As of this date, virtually every department and agency in the executive branch 
does have such authority, both as a means of economy and as a means of obtaining 
the finest minds in America to perform for the Government what are truly expert 
services. 

In this connection, the Comptroller General has ruled that the term “expert” 
as used in section 15 of Public Law 600 includes only those persons exceptionally 
qualified by education and experience in a particular line to perform some special 
service, and whose services are generally not obtainable under operation of the 
civil service laws and regulations. 

The Civil Service Commission defines an expert as: “a person of excellent 
qualifications and a high degree of attainment in a professional, scientific, tech- 
nical, or other field. His knowledge and mastery of the principles, practices, 
problems, methodology, and techniques of his fields of activity, or of an area of 
specialization within the field are clearly superior to that usually possessed by 
persons of ordinary competence in the activity. His attainment should be 
such ‘that he will usually be regarded as an authority or as a practitioner of 
unusual competence and skill by other persons engaged in the profession, occupa- 
tion, or activity.” 

With this background, we need very much this authority in the Administrative 
Office in order to handle properly a very highly specialized function which the 
Congress provided just this past year for the Judicial Conference of the United 
States. Public Law 85-513, enacted on July 11, 1958 [72 Stat. 356] empowered 
the Judicial Conference to study and recommend changes in and additions to the 
rules of practice and procedure in the U.S. courts. That includes the field of 
admiralty, civil, criminal, bankruptcy, and appeals. Specifically, Public Law 
85-513 provides: 

“The Conference shall also carry on a continuous study of the operation and 
effect of the general rules of practice and procedure now or hereafter in use as 
prescribed by the Supreme Court for the other courts of the United States pur- 
suant to law. Such changes in and additions to those rules as the Conference 
may deem desirable to promote simplicity in procedure, fairness in administra- 
tion, the just determination of litigation, and the elimination of unjustifiable 
expenses and delay shall be recommended by the Conference from time to time 
to the Supreme Court for its consideration and adoption, modification or rejec- 
tion, in accordance with law.” 

Pursuant to this authority, the Judicial Conference included within its appro- 
priation request for the fiscal year 1960, sufficient funds to provide additional 
staff people to carry on this work, and we believe that, while not all the funds 
we requested were provided, we have sufficient moneys appropriated to get the 
continuing study of the rules well underway. However, now that we are in 
the process of organizing the actual committees, and have the experience of laying 
the work out, we have come to the conclusion that a full-time staff member for 
each committee is not what is most practical at all. 

In the first place, it is highly doubtful that we could find an expert, from the 
colleges and universities or from private practice, who would be willing to accept 
a position at the salary we could offer him in the Administrative Office as a full- 
time Federal employee. 

Secondly, even if we could obtain such an expert, he would be an expert in 
no more than one phase of a subject. In other words, it is very doubtful that 
we could find an authority on the whole technical breadth of the civil or criminal 
rules. More than likely, he would be an expert on a single aspect, say, search 
and seizure, of the criminal rules; or, he might be an expert on discovery, in the 
civil rules. 

Therefore, what we would need is the authority to hire an expert or consultant 
on the rules, as needed, to help these committees do their highly technical and 
complex work. Inthis way, we could accomplish three things: 

1. We could assure that the best minds in this country were being placed 
on a given subject when it was up for consideration by one of the rules com- 
mittees ; 

2. We could avoid putting on the payroll a full-time staff attorney for 
each of these committees ; and, finally, 
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3. We could bring about an actual savings of dollars, because we could 
avail ourselves of the services of several experts on a temporary or inter- 
mittent basis during the course of a year for less money than it would cost 
to hire one high-grade attorney full time. 

In conclusion, let me say that the Civil Service Commission has been con- 
sulted, by way of an informal discussion with Mr. Warren Irons, the Executive 
Director of the Commission, and we are authorized by Mr. Irons to state (1) 
that this request makes good sense; (2) that it is not out of line at all with the 
practice in executive departments and agencies; and (8) that, in any event, 
each individual appointee would be subject to the prior approval of the Civil 
Service Commission. In other words, this amendment would not open the gates 
for us at all, but we would be required to comply with regulations and have 
the approval of the Civil Service Commission in each case. It would not, and 
could not, be the subject of abuse. 


Mr. Gross. Mr. Chairman, may I also submit for the record a 
statement by Congressman H. Carl Andersen of Minnesota in con- 
nection with yesterday’s testimony in respect to the Department of 
Agriculture. 

Mr. Davis. That will be entered in the record at this point. 

(The statement referred to follows:) 


STATEMENT OF Hon. H. CARL ANDERSEN, A REPRESENTATIVE IN CONGRESS FROM 
THE STATE OF MINNESOTA 


Mr. Chairman and members of the committee, I appreciate very much your 
courtesy in receiving this statement from me. I served on this committee in 
my early years in the Congress so I know something about the great responsi- 
bilities you bear. 

I will be brief, Mr. Chairman, because I know your time is extremely limited 
and I am hopeful that witnesses you have heard from the U.S. Department of 
Agriculture have laid before you all of the information necessary for you to 
arrive at a proper decision. 

My purpose in coming before you today is to join in the request for legisla- 
tion to provide a total of 46 Public Law 3138 positions in the research programs 
of the U.S. Department of Agriculture. With your approval of the request, the 
Department would have available 41 authorizations in addition to the 5 they 
now have, 

My concern, Mr. Chairman, is based on my years of experience as a member 
of the Agriculture Appropriations Subcommittee and I assure you it is a real 
concern. The utilization, soils, forest, production, and other research programs 
in which I am interested call for the appropriation of more than $100 million 
a year. The results of that research are directly applied to other programs 
involving expenditures of public and private funds running into several hundred 
millions annually. 

Our great conservation programs are a good example. At least a billion 
dollars a year is being spent to conserve our precious soil and water resources— 
about half of this being appropriated funds. We know that some things are 
being done wrong, while other techniques and practices are far from perfect. 
Research holds the answer for farmers, technicians, and all others involved 
in this great conseryation effort. Research is the cornerstone on which all 
these programs and activities are based. 

The U.S. Department of Agriculture maintains five big regional research 
laboratories. We are appropriating $3.5 to $4 million for each of these with 
400 to 450 employees in each laboratory. The directors are classified GS-15 
and if Iam any judge of their abilities and responsibilities I am sure men in 
comparable industry jobs are paid at least $25,000 or $30,000 a year. We know 
we cannot match industry, but we also know that equity demands that we at 
least go part way. 

Another example is crops research. This year we appropriated almost $14 
million for this work, which bears directly upon billions of dollars worth of 
crops. This program includes 1,545 employees in at least 150 different locations 
throughout the United States. Think, if you will, of the tremendous responsi- 
bilities involved in the administration of this vast research program and of the 
value of research results to agriculture, our basic industry. 
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These are but a few illustrations I could present in support of the request, | 
In addition to the questions of equity involved there are, of course, the morale, re- 
cruitment, and retention problems which all of us know plague Government 
research wherever it may be. 

Beyond these factors there is an additional very serious problem as I see it, 
In the absence of the authority requested of you today, the promotional line in 
agricultural research has been up through the organization. In other words, a 
man could be the greatest scientist on earth but the only way he could get a 
promotion would be for him to take on one of the top administrative jobs. As a 
result, the top administrative jobs—the desk jobs with all that is involved in ad- 
ministration—are now occupied by scientists. I believe it is absolutely essential 
to our agricultural research program that a means be provided to raise the pay 
of our dedicated scientists in the laboratories without requiring those men and 
women to trade their test tubes for desk blotters. 

These scientists, as you know, are dedicated people. I have talked to many of 
them in their laboratories and others appear each year before my subcommittee, 
They have not asked me for a raise because they are so completely involved in 
their great work that they utilize all of their time with me talking about scientific 
projects. It is in our own national interest, Mr. Chairman, that I say we 
should do something about this salary problem. Most of these scientists will 
probably stay on the job whether you approve this request or not, but they have 
individual responsibilities and there is a limit to the sacrifices we should ask 
them to make. 

One final point, Mr. Chairman. Several committees of Congress are deeply 
concerned about our agricultural research program. Many individual Members 
share this concern and have introduced legislation to authorize vast new re- 
search undertakings. If you have had the time to review these bills you know 
that they provide as many as 100 supergrade positions, because their authors 
know this will be necessary to recruit the necessary scientists. I personally 
believe we should build any new agricultural research programs around the ones 
we now have and that is why I have not joined the crusade for new research 
legislation. However, I also believe approval of the request before you is abso- 
lutely essential to the proper development of existing programs and that is why 
I am addressing this appeal to you. I most earnestly hope this request meets 
with your approval. 


Mr. Davis. That is all the witnesses we have today. 
The committee will stand adjourned and we will set an executive 
session at some time later. 


(Thereupon, at 11:20 a.m., the committee adjourned, subject to the 
call of the Chair.) 
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